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“Well, it may be all right in practice, but
it will never work in theory.” — Warren
Buffett, on the attitude of the academic
community to his approach to investing.

“In theory, there is no difference between
theory and practice. But, in practice,
there is.” — Yogi Berra, on life in general.

Introduction

In this paper, I discuss the Government of Al-
berta’s policy and practice regarding consulta-
tion with Aboriginal Albertans regarding re-
source development, particularly the issuance
to third parties of Crown dispositions that may
have an impact on Aboriginal or treaty rights.
My review of this subject matter is grouped
around three conclusions, which are at first
glance inconsistent. First, I argue that Alberta’s
policy statements and the guidelines that it has
issued to implement these fall far short of fulfill-
ing—or even acknowledging in any meaningful
way—the Province’s constitutional obligation
to consult with Aboriginal Albertans and ac-
commodate the latters’ concerns regarding re-
source development. However, in keeping with
the distinction between theory and practice
recognized by Warren Buffett and Yogi Berra,
I concede that for reasons that are not reflec-
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tive of any inherent merit in Alberta’s approach,
the development and management of resource
development appears to operate smoothly and
efficiently, without any serious legal challenges
or significant delays in the process. Finally, I
suggest that the current practical success of
Alberta’s approach is artificial and likely time-
limited, and that without a more sincere Crown
effort to fulfill its constitutional obligations the
future of orderly development of natural re-
sources is unlikely.

The first two sections of the paper are purely
descriptive, summarizing first the current state
of Canadian law regarding consultation and ac-
commodation and second, Alberta’s policy and
procedures in those areas. The third, fourth,
and fifth sections are more analytical, with each
section dealing with one of the three arguments
described above.

The State of Canadian Law on
Consultation and Accommodation

Haida Nation v British Columbia (Minister of
Forests)

For the type of consultation discussed herein,
the starting point is the decision by the Su-
preme Court of Canada in Haida Nation v
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British Columbia (Minister of Forests).! In this
case, the Haida Nation challenged the validity
of the approval by the British Columbia Min-
ister of Forests for the transfer of a Tree Farm
Licence on lands to which the Haida Nation
had filed an Aboriginal title claim.> Although
the case reached the Supreme Court almost fif-
teen years after consultation was first raised in
R v Sparrow,> McLachlin CJC recognized that
Haida was the first opportunity to consider the
issue of consultation with Aboriginal people in
the context of the management and disposition
of Crown lands and resources in cases where
claims to Aboriginal title and rights had been
asserted but not proven.*

The Chief Justice, who wrote the Haida
decision on behalf of a unanimous panel, took
the opportunity to outline the source, nature,
and extent of the Crown’s duty to consult Ab-
original people over decisions that could have
an impact on the Aboriginal rights. In the most
general sense, the Supreme Court of Canada
held that the source of the duty to consult is the
honour of the Crown:

The government’s duty to consult with Aborig-
inal peoples and accommodate their interests
is grounded in the honour of the Crown. The
honour of the Crown is always at stake in its
dealings with Aboriginal peoples: see for ex-
ample R. v. Badger, [1996] 1 S.C.R. 771, at para.
41; R. v. Marshall, [1999] 3 S.C.R. 456. It is not
a mere incantation, but rather a core precept
that finds its application in concrete practices.’

The Court went on to say that the honour of the
Crown requires different conduct in different
situations,® and the duty to consult arises out
of the duty to reconcile “the Crown’s assertion
of sovereignty over an Aboriginal people and
de facto control of land and resources that were
formerly in the control of that people.””

It is important to note that McLachlin CJC
did not find that the Crown’s duty to consult
with Aboriginal people arose out of the enact-
ment of section 35(1)of the Constitution Act,
19828 Rather, the duty arose centuries earlier,
with the assertion of Crown sovereignty, and
continues through the present and into the fu-
ture.’ Despite this finding, the significance of the
Constitution Act, 1982 in the context of the duty

48

to consult cannot be overlooked. First, the rec-
ognition and affirmation of existing Aboriginal
rights in section 35(1) means that, since 1982,
the Crown cannot, in McLachlin CJC’s words,
“cavalierly run roughshod” over the rights of
Aboriginal people.® Second, section 52(1) of
the Constitution Act, 1982, provides Aboriginal
people with a remedy should the Crown’s con-
duct be inconsistent with section 35(1) in that it
allows the Court to declare the law authorizing
this conduct to be “of no force and effect.”"

After finding that the general source of
the Crown’s duty to consult arose historically,
McLachlin CJC then described the specific
source of the duty in relation to individual
situations. She concluded that the duty arises
“when the Crown has knowledge, real or con-
structive, of the potential existence of the Ab-
original right or title and contemplates conduct
that might adversely affect it.”"?

The decision in Haida, though, distin-
guished the Crown’s duty to consult on land
and resource use decisions that might have an
impact on Aboriginal rights such as harvesting,
from the corresponding duty to consult regard-
ing the direct infringement of Aboriginal har-
vesting rights. The latter issue was dealt with by
the Supreme Court of Canada in Sparrow. In
that case, decided in 1990, the Court set out the
test for determining whether a provincial regu-
lation on the size of fishing nets infringed the
Aboriginal right of the Musqueam Nation to
fish for food in accordance with its traditional
methods. In other words, the Court assessed
whether section 35(1) of the Constitution Act,
1982, had been infringed by the regulation. If
the Court determined that the regulation did
infringe this Aboriginal right, it next addressed
whether the government (or Crown) could justi-
ty the infringement.” In addressing the issue of
justification, one of the relevant questions asked
was whether the Crown had consulted with the
Musqueam before imposing the limitation."
Therefore the Sparrow analysis established a se-
quence where, after a court had concluded that
a Crown action was a prima facie infringement
of section 35, the issue of consultation emerged
as a part of a justification analysis.

In the Haida case, British Columbia con-
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tended that, applying a Sparrow analysis, the
Province would not be required to consult with
the Haida Nation until the latter established
that the transfer of the Tree Farm Licence in
question was a prima facie infringement of the
Haida Nation’s claim to title over the lands in
question. This in turn required the Haida Na-
tion to establish, at least on a prima facie basis,
its claim to title."” In response, the Haida Na-
tion argued that if it were not consulted prior
to proving its title in protracted litigation, any
ultimate recognition of that title would be ren-
dered meaningless since in the years it would
take to win its title claim, “their heritage will
be irretrievably despoiled.”® On this issue, the
Supreme Court sided unequivocally with the
Haida Nation, with McLachlin CJC writing that
British Columbia’s arguments “do not with-
stand scrutiny.”"’

Turning to the nature and form of consulta-
tion, McLachlin CJC described the requirement
as needing to take place on a spectrum or con-
tinuum, with the precise nature of the duty in
any fact situation being determined by a num-
ber of variables, the most obvious of which were
the strength of the claim’s impact on an Ab-
original right and the magnitude of the poten-
tial impact on this right. Thus the actual form of
consultation could vary from simple notice ac-
companied by a willingness to address concerns
arising out of that notice to “deep consultation,”
which could include

the opportunity to make submissions for con-
sideration, formal participation in the decision-
making process, and provision of written rea-
sons to show that Aboriginal concerns were
considered and to reveal the impact they had
on the decision.'

McLachlin CJC was careful to caution that the
obligation to consult did not extend to a duty to
reach an agreement with the affected Aborigi-
nal people.”” Regarding this issue, she recog-
nized the need to distinguish a previous case in
which the Supreme Court of Canada had sug-
gested the opposite. In his majority decision in
Delgamuukw v British Columbia,” Lamer CJC
had speculated that in some cases, consent of
Aboriginal nations might be required. He add-
ed that it was most likely that this would oc-
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cur when “provinces enact hunting and fishing
regulations in relation to aboriginal lands.”™
McLachlin CJC addressed the reference to “con-
sent” by her predecessor by observing that con-
sent was only appropriate in some cases dealing
with “established rights.”*

The Haida decision included very little dis-
cussion of accommodation. McLachlin CJC
limited herself to noting the similarity between
the meaning of the words “accommodate” and
“accommodation” on the one hand and other
terms such as “adapt, harmonize, reconcile” and
“compromise” on the other.”® The only specific
form of accommodation to which she made ref-
erence was the possible amendment of Crown
policy as a result of the consultation process.**

Role of Industry in Consultation

One extremely important section of the Haida
decision dealt with whether industry has an ob-
ligation to consult with Aboriginal people. This
issue was not addressed in the decision by the
British Columbia Supreme Court judge who
first heard the application by the Haida Nation
to set aside the Tree Farm Licence. The judge
was sympathetic to the situation in which the
Haida Nation found itself, but felt compelled to
dismiss the application based on the sequence
established through the Sparrow analysis, in
which consultation is only addressed as part of a
justification analysis after a prima facie infringe-
ment of section 35(1) has been established.?

The British Columbia Supreme Court de-
cision was overturned by a unanimous British
Columbia Court of Appeal.*® The judgment,
written by Lambert JA, concluded that it would
be contrary to section 35 of the Constitution
Act, 1982 to force the Haida Nation to prove its
rights in a trial before it was entitled to the relief
it sought in the action.”” Further, the Court held
that British Columbia’s obligation to consult was
“free-standing” and was not limited to a “justi-
fication” analysis as prescribed in Sparrow.”® Fi-
nally, Lambert JA found that British Columbia’s
obligation to consult with the Haida Nation was
shared by Weyerhaeuser Company Limited, the
recipient of the Tree Farm Licence.”’

Shortly after the release of the Court of Ap-
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peal decision, counsel for Weyerhaeuser wrote
the Court, alleging that the question of whether
the company had an obligation to consult with
the Haida Nation, as stated in the decision, had
not properly been before the Court in the ap-
peal.®® As such, the British Columbia Court of
Appeal scheduled a second hearing to address
this issue. This hearing resulted in three opin-
ions. Finch CJBC concluded that Weyerhaeuser
did have an obligation to participate in the con-
sultation process, on the practical ground that
once the Tree Farm Licence had been trans-
ferred, no effective consultation could take
place without Weyerhaeuser’s participation.*
Lambert JA, the author of the decision after
the first hearing, agreed with this analysis and
result, but added a second reason for his posi-
tion. He concluded that the original issuance
of a Tree Farm Licence on lands to which the
Haida Nation asserted title had been a breach
of the Crown’s fiduciary duty to the Haida Na-
tion regarding its Aboriginal rights and title.*>
At the time Weyerhaeuser sought to have the
disposition transferred to it, the company had
real or constructive knowledge of the Crown’s
breach, which was ongoing. Accordingly, Wey-
erhaeuser’s conduct came within the equitable
concept of “knowing receipt” of a disposition
that was flawed by this breach.” Under the cir-
cumstances, Weyerhaeuser became a construc-
tive trustee of the disposition, with the Haida
Nation as beneficiary.** However, possibly rec-
ognizing, the controversial nature of his analy-
sis, Lambert JA announced that he agreed that
the disposition of the case would be on the nar-
rower ground cited by Finch CJBC, although he
emphasized that he did not resile from any of
the views he had expressed.” The third member
of the panel, Low JA, dissented, taking the posi-
tion that, as Weyerhaeuser’s duty to consult had
only been argued belatedly, there was no refer-
ence to the issue in the pleadings.*

In the Supreme Court of Canada, Weyer-
haeuser was as successful as British Columbia
was unsuccessful, as the unanimous panel al-
lowed the company’s appeal.”” McLachlin CJC
rejected Lambert JA’s more expansive argument,
questioning whether the doctrine of “knowing
receipt” could even be applied to Crown dis-
positions.” The words used by McLachlin CJC
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to dismiss the practical argument for industry
consultation made by Finch CJBC are signifi-
cant enough to be quoted at length:

The first difficulty with this suggestion is that
remedies do not dictate liability. Once liability
is found, the question of remedy arises. But the
remedy tail cannot wag the liability dog. We
cannot sue a rich person, simply because the
person has deep pockets or can provide a de-
sired result. The second problem is that it is not
clear that the government lacks sufficient rem-
edies to achieve meaningful consultation and
accommodation. In this case, Part 10 of T.F.L.
39 provided that the Ministry of Forests could
vary any permit granted to Weyerhaeuser to
be consistent with a court’s determination
of Aboriginal rights or title. The government
may also require Weyerhaeuser to amend its
management plan if the Chief Forester con-
siders that interference with an Aboriginal
right has rendered the management plan in-
adequate. Finally, the government can control
by legislation, as it did when it introduced the
Forestry Revitalization Act, S.B.C. 2003, c. 17,
which claws back 20 percent of all licensees’
harvesting rights, in part to make land avail-
able for Aboriginal peoples. The government’s
legislative authority over provincial natural
resources gives it a powerful tool with which
to respond to its legal obligations.*

One issue on which Haida was less than com-
pletely clear related to the relevance of the deci-
sion in areas of Canada covered by treaties that
purported to extinguish Aboriginal title. This
uncertainty arose out of McLachlin CJC’s use
of “reconciliation” in more than one sense in
her decision. She stated at one point that rec-
onciliation of Aboriginal and other Canadian
interests was the goal of consultation and ac-
commodation* and at another that in parts of
Canada treaties had the effect of reconciling the
interests of the parties to them.* This left open
the possibility that the reconciliation sought
as part of the consultation process had already
taken place where interests had been reconciled
through the negotiation of treaties, a position
argued by Canada in Mikisew Cree Nation v
Canada (Minister of Canadian Heritage).** This
argument was rejected forcefully by Binnie ] on
behalf of a unanimous Supreme Court of Can-
ada. In fact, his conclusion that the honour of
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the Crown (the source of the consultation ob-
ligation) also “infuses every treaty and the per-
formance of every treaty obligation™’ could be
characterized as buttressing the Crown’s obliga-
tion to consult in a treaty context.

Alberta’s Consultation Policy

The first reference to an Aboriginal consulta-
tion policy is found in Alberta’s 2000-2003
Business Plan, which was released on February
24, 2000. The specific commitment was that Al-
berta would

[W]ork with ... Aboriginal governments and
communities and industry to use existing
mechanisms, and where necessary develop
new ones, to ensure appropriate consultation
on resource development and land use man-
agement decisions on provincial crown land.**

Later that year, Alberta released Strengthening
Relationships: The Government of Alberta’s Ab-
original Policy Framework (Policy Framework),
which set out a plan whereby all ministry busi-
ness plans would be aligned to support initia-
tives aimed at, inter alia, improving the well-
being of Aboriginal Albertans and clarifying
the roles of provincial, federal, and Aboriginal
governments.* With regard to the role of the
provincial government, the document noted
that the obligation to consult with Aboriginal
peoples had been defined by the courts:

Aboriginal people are concerned about the
impacts of natural resource development and
land use decisions. Decisions made by courts
are defining provincial governments’ obli-
gations to consult with Aboriginal people.
Where consultation is required on land and
resource issues relating to an infringement of
an existing treaty, NRTA or other constitu-
tional right, it is the Government of Alberta’s
role to consult affected Aboriginal people. This
is not the role of industry.*¢

In 2001, a commitment to develop a consulta-
tion policy was included in the initial Business
Plan for the new Department of Aboriginal Af-
fairs and Northern Development.*’

On May 16, 2005, Alberta issued The Gov-
ernment of Alberta’s First Nations Consultation
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Policy on Land Management and Resource De-
velopment (the Policy).** The timing of the re-
lease, less than six months after the decision of
the Supreme Court of Canada in Haida, does
not appear to have been coincidental, for the
provisions of the Policy reflect the outcome in
Haida. Two examples of compliance with Haida
are of particular significance. The first resulted
from the Supreme Court’s rejection of British
Columbia’s contention that Aboriginal con-
sultation was the responsibility of the federal
government because of the operation of section
91(24) of the Constitution Act, 1867*° McLach-
lin CJC’s conclusion that consultation with Ab-
original people was one aspect of the provincial
Crown’s mandate to manage natural resources
for the benefit of all residents of British Co-
lumbia® is quoted almost word for word in the
introduction to the Policy.” Second, the Policy
accepts that consultation is required prior to the
proof of infringement of a right protected by
section 35(1), acknowledging that Alberta will
consult with First Nations where its decisions or
dispositions regarding provincial Crown land
“may infringe First Nations [sic] Rights and Tra-
ditional Uses”.”

Further, the decision in Haida is reflected
throughout the nine “Guiding Principles” set
out in the Policy,” particularly in the require-
ment that the Crown must consult in good
faith®* and in the corresponding obligation of
First Nations to respond in the same manner,”
Alberta’s responsibility to manage the consul-
tation process,* the requirement that consulta-
tion take place before decisions are made,” the
goal of minimizing infringements that cannot
be avoided,” and the use of a spectrum to en-
sure that consultation is appropriate in individ-
ual fact situations.”

Drawing upon a single reference in Haida
that the Crown “may delegate procedural as-
pects of consultation to industry proponents
seeking a particular development,”® Alberta’s
policy stipulates that industry is expected to be
the party responsible for discussing proposed
development activities, recording and respond-
ing to First Nation concerns, and for designing
ways of mitigating infringement of First Na-
tion Rights and Traditional Uses that cannot be
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avoided.®

In cases of “project-specific consultation,”
the Policy limits Alberta’s role to an adjudica-
tive one, which involved the determination as
to whether industry consultation “has been ad-
equate in the circumstances.”™ This decision
would be informed by information and docu-
mentation, which industry and First Nations
must provide to Alberta upon request.®

The Policy commits Alberta to the creation
of Consultation Guidelines to address how con-
sultation would take place across the range of
issues and for the purposes of this paper, the
most important of these issues are the explora-
tion and extraction of natural resources.®* The
Guideline document that is currently in place
was released November 14, 2007, and contains
both Government-Wide and Department-Spe-
cific Guidelines (collectively, the Guidelines).
The Guidelines are completely consistent with
the Policy, acknowledging that the duty to con-
sult “rests with the Crown (Alberta),”® but in-
dicating that as manager of the consultation
process, Alberta will delegate some “project-
specific” activities to industry.”” The Guidelines
provide additional detail regarding Alberta’s
adjudicative function regarding the consulta-
tion process:

1 Alberta will determine which projects re-
quire consultation,®® and, if consultation
is required, with whom;®

2 When appropriate, Alberta will advise in-
dustry of the specific consultation proce-
dures the latter must follow;”

3 Alberta will review industry’s consulta-
tion plans and subsequent activities to de-
termine their adequacy and completeness.
If additional consultation is required, this
task will be assigned to industry;”

4 Alberta’s adjudicative role extends to ac-
commodation. When accommodation is
required,

it will be reflected in the regulatory
approval process, which will take into
account the efforts of project propo-
nents to address First Nation con-
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cerns by making changes to plans and
adjusting and adapting projects to
minimize impacts.”

Alberta’s adjudicative role is reflected in the
Department-Specific portion of the Guidelines.
This is expressed most clearly in the Guidelines
stipulated for Alberta Environment,”® which
provide that Environment “will assess project
specific information provided by the project
proponent to determine if a proposed project
requires First Nations consultation,””* and the
Guidelines set out in some detail the obligations
of the relevant project proponent in conducting
consultation with an affected First Nation.”
When a project proponent believes its obligation
to consult has been satisfied, it reports that to
Alberta Environment, which then exercises its
responsibility to make a final determination as
to whether or not consultation activities under-
taken by the project proponent were adequate.”

The Department-Specific Guidelines also
limit the circumstances in which Alberta recog-
nizes that it has a duty to consult First Nations.
The clearest example of this is in the Alberta
Energy Guidelines, which indicate that consul-
tation with First Nations is not required prior to
the initial disposition of Crown minerals rights
because this leasing “does not, in and of itself,
adversely impact First Nations Rights and Tra-
ditional Uses.””

Response to and Analysis of
Alberta’s Policy and Guidelines

Alberta’s 2005 First Nations Consultation Policy
was released to a less-than-enthusiastic response
from First Nations. Symptomatic of this was the
Lesser Slave Lake Indian Regional Council’s im-
mediate rejection of the Policy, complaining that
Alberta had failed to consider the input of First
Nations in its design.”® This formal rejection of
the Policy did not change with the passage of
time, as a September 2009 meeting of Alberta
Chiefs from Treaties 6, 7, and 8 reaffirmed an
earlier 2006 rejection of the Policy.”

Academic critiques of the Policy suggested
further shortcomings. Verénica Potes, Monique
Passelac-Ross and Nigel Bankes described the
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Policy as representing “stakeholder manage-
ment” rather than a commitment to protect the
Aboriginal and Treaty rights of Alberta First
Nations.** While they conceded that a stake-
holder management approach might prove to
be effective, since it “provides practical tools of
great value to improve relations with tradition-
ally marginal actors,”" they also expressed con-
cern that a stakeholder management approach
might lead to the conclusion that the rights of
First Nations are on a par with other stakehold-
ers and that this would blunt efforts to capture
the “purposive” nature of the affirmation and
recognition of existing Aboriginal and Treaty
rights in section 35(1).%

Passelac-Ross and Potes later zeroed in on
the Crown’s self-appointed adjudicative role as
legally problematic. The authors charged that
the Policy did not explain how the ultimate
purposes of consultation—the protection and
reconciliation of Aboriginal and Treaty rights
—could be achieved by industry without the
involvement of the Crown, the party that bears
the obligation to consult.®

In addition to First Nations’ and academic
critiques, there are three particularly problem-
atic aspects to Alberta’s approach to Aboriginal
consultation. The first is evident in the provi-
sions in the Guidelines stipulating that bureau-
crats within the Ministry of Environment and
Sustainable Resource Development will be the
final arbiters of both the need for consultation
and the adequacy of efforts undertaken in re-
sponse to it.** This decision-making (or adjudi-
cative) function should reside with the judiciary.

The approach taken in the Alberta Environ-
ment Guidelines to evaluation of the need for
consultation seems to reflect the longstanding
British tradition of Parliamentary supremacy
where the common law is subordinate to statute
law. Historically, advocates of Parliamentary
supremacy asserted that

Parliament has ultimate authority to deter-
mine what the law shall be. It is the responsi-
bility of judges to declare what the law is, but
in doing so, they are bound to accept every
Act of Parliament as valid law. They [judges]
can change the common law, but because it is
subordinate to statute law, their decisions are
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always liable to be overturned by Parliament.®

However, since the Constitution Act, 1982, the
Supreme Court of Canada has adopted a differ-
ent approach to Parliamentary Sovereignty. For
example, in the Sparrow case that view is that,
as a result of the recognition and affirmation of
Aboriginal and treaty rights in the Constitution
Act, 1982, the Crown’s authority to enact regu-
lations infringing Aboriginal rights is subject to
constraint:

By giving aboriginal rights constitutional
status and priority, Parliament and the prov-
inces have sanctioned challenges to social and
economic policy objectives embodied in legis-
lation to the extent that aboriginal rights are
affected. Implicit in this constitutional scheme
is the obligation of the legislature to satisfy the
test of justification. The way in which a legisla-
tive objective is to be attained must uphold the
honour of the Crown and must be in keeping
with the unique contemporary relationship,
grounded in history and policy, between the
Crown and Canada’s aboriginal peoples. The
extent of legislative or regulatory impact on an
existing aboriginal right may be scrutinized so
as to ensure recognition and affirmation.®

The Supreme Court’s view is that the con-
stitutional recognition afforded by section 35(1)
acts as a strong check on legislative power, but it
also extends beyond this to control all govern-
ment conduct.®” The Alberta Guidelines appear
to ignore this consideration, and in fact the sug-
gestion that the adjudicative function regard-
ing the adequacy of consultation will be exer-
cised by Crown officials tends to the opposite
conclusion.

The second troubling element of the Alberta
approach to consultation is that the Crown, the
party responsible under Canadian law for Ab-
original consultation, is also the adjudicator of
the question as to whether this consultation is
adequate in a given situation. This offends the
well-established principle of justice that no per-
son can be a judge in his own case.®®

In Haida the Supreme Court of Canada ac-
knowledged that the Crown could delegate to
industry certain procedural aspects of consulta-
tion and play a role in assessing the outcome,*
but it is questionable whether McLachlin CJC
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envisioned a wholesale transfer of responsibil-
ity such as that implemented by Alberta in its
Guidelines. Certainly, the only example of such
delegation to industry mentioned by the Chief
Justice was the obligation of project proponents
to complete environmental assessments.”® Fur-
ther, in rejecting Finch CJBC’s suggestion that
the Crown lacked the capacity to carry out con-
sultation subsequent to disposing of interests in
land to industry, McLachlin CJC made refer-
ence to the broad range of options, up to and
including legislation, which are at the Crown’s
disposal to ensure the adequacy of consulta-
tion.”” Indeed, the whole tenor of Haida sug-
gests that there is a positive obligation on the
Crown to implement adequate consultation
measures, and that it is not appropriate for the
Crown to be an observer in the process. In the
words of one of the critiques of Alberta’s ap-
proach, “[n]eutrality is what we expect from the
courts; accommodation is what the courts ex-
pect of government.”*>

The third problematic element of Alberta’s
approach to Aboriginal consultation is that it
limits the duty to consult to consultation with
First Nations, and in doing so excludes Métis.
This result is difficult to justify given that sec-
tion 35(2) includes Métis as well as Indians (and
Inuit) within the definition of the Aboriginal
peoples whose Aboriginal and treaty rights are
recognized and affirmed in the Constitution Act,
1982. Indeed, the first references by Alberta to
consultation regarding potential infringement
of rights protected by section 35(1) were pan-
Aboriginal in nature, committing the Province
to the development of a policy to consult with
all Aboriginal people regarding resource de-
velopment.” For some unknown reason, this
approach changed between 2001 and 2005, be-
cause the 2005 Policy announced by Alberta
was limited to First Nations. It is unlikely that
this decision was influenced by Haida, because
although the Haida Nation is unquestionably
a First Nation, McLachlin CJC uses the phrase
“Aboriginal people” throughout her decision.

For a brief period late last decade, it seemed
that this situation might change. In its 2008-
2011 Business Plan, the Ministry of Aboriginal
Relations (formerly the Department of Aborigi-
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nal Affairs and Northern Development), the
ministry responsible for Aboriginal consulta-
tion within the Alberta government, indicated
that in 2008-2009 it would

[W]ork with Alberta ministries, the Métis Set-
tlements General Council and the Métis Na-
tion of Alberta Association to clarify Alberta’s
responsibilities with respect to consultation
with Métis people.”*

That commitment has not reappeared in any
subsequent Business Plans. The only current
statement by Alberta regarding consultation
and accommodation with respect to Métis peo-
ple is found in a series of questions and answers
on the website maintained by Alberta Aborigi-
nal Relations:

Q. What is Alberta’s position on Métis Consul-
tation?

Alberta recognizes the constitutionally protected
aboriginal rights of Métis communities and will
consult with Métis peoples where there may be
potential adverse impacts to credibly-asserted ab-
original rights. The strength of the asserted right,
and its potential to be adversely affected, will
inform the scope and nature of the consultation
undertaken. The province will determine, on a
case-by-case basis, whether consultation is neces-
sary with Métis communities who may credibly
assert constitutionally protected rights.”

As the absence of a Métis consultation policy
is beyond the parameters of this paper, the
only observation that will be made regarding
the Province’s position is that Alberta is em-
powered to determine when consultation is re-
quired, while the Haida case establishes that the
question of whether consultation is required is
an objective, not a subjective one.”®

Despite the manifest shortcomings of Al-
berta’s approach to First Nation consultation,
the Policy and both Government-Wide and
Department-Specific Guidelines appear to be
legally valid. Alberta is under no legal obliga-
tion to enact either wise legislation or appropri-
ate policy. Alberta’s only obligation is to make
sure its laws are consistent with the Constitu-
tion. Even if there are legal shortcomings in the
Policy and Guidelines, it is highly unlikely that
these will result in challenges to their validity
per se. Rather, individual decisions may be chal-
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lenged on the basis that the Crown has failed to
consult adequately with First Nations. Thus the
issue will be whether the action (or inaction) of
the Crown in a particular situation is or is not
consistent with section 35(1).

The Implementation of First
Nations Consultation in Alberta

The immediate and continued rejection of the
Policy by First Nations, combined with the un-
precedented expansion of resource extraction
in Alberta on First Nations’ lands since the Pol-
icy was implemented, would lead one to assume
that much litigation, regulatory chaos, and di-
rect action would have followed. Yet in Alberta
over the last decade, the experience has been the
precise opposite. Alberta has seen none of the
confrontations between First Nations and gov-
ernments that have taken place in British Co-
lumbia®” and Ontario.”®

In contrast, Alberta has seen little signifi-
cant litigation involving the Crown. When the
Athabasca Chipewyan First Nation (“ACFN”)
attempted to challenge the issuance of leases by
Alberta Energy without prior consultation with
First Nations, Alberta and Shell Canada Inc.
were successful in having ACFN’s Originating
Notice quashed at summary judgment. It failed
because the action was brought well after the
expiration of the six month limitation period
for seeking judicial review.”

Alberta was less successful in attempting
to strike the “Further Amended Statement of
Claim” in Lameman v Alberta,"*® succeeding
in only eliminating two sub-paragraphs of the
prayer for relief.'” In the litigation, the Beaver
Lake First Nation alleged, inter alia, that both
the federal and provincial Crowns breached
both Treaty 6 and their fiduciary duty to Bea-
ver Lake by failing to manage the “taking up” of
land. This resulted in a situation where the cu-
mulative effects of development in accordance
with Crown dispositions threatened the mean-
ingful exercise of Beaver Lake’s rights under
Treaty 6.

Notwithstanding Beaver Lake’s victory in
surviving the attempt to strike its pleading, the
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case may not continue much longer, as Beaver
Lake lacks the resources to pursue litigation.
In June 2011, an application to allow solicitors
from the United Kingdom to join Beaver Lake’s
legal team on a completely pro bono basis was
dismissed because the counsel in question had
made no attempt to qualify to practice law in
Alberta.'” In fact, over the past decade, the only
litigation involving consultation in which Al-
berta First Nations have been successful against
the Crown have been in cases involving the fed-
eral government,'”* and both of these have in-
volved what can most charitably be described as
egregious fact situations.

The level of controversy surrounding
Alberta’s regulatory processes has been no more
heated than that arising out of litigation. Despite
well-publicized expressions of concern about
statistically unexplainable cancer rates among
residents of Fort Chipewyan over the same time
period that oil sands development was growing
rapidly'® and the 2007 call by the Mikisew Cree
First Nation for a moratorium on all oil sands
approvals,'® Mikisew Cree and the Athabasca
Chipewyan First Nation, the two First Na-
tions with reserves at and near Fort Chipewyan
reached complete or partial confidential agree-
ments with the proponents of all five oil sands
projects for which Energy Resources Conserva-
tion Board (“ERCB”) had scheduled hearings
between 2004 and 2007.

To what can this spectacular practical suc-
cess of Alberta’s approach to consultation be
attributed? Clearly, the most plausible answer
must be that whatever qualms industry and
First Nations might have about the legality of
having no alternative but to deal with each oth-
er with almost complete absence of the Crown
as a participant in consultation processes, the
remaining parties have achieved what they can,
given the reality they face.

Alberta’s practice might best be described
as a successful example of fortune favouring the
brazen. By giving industry and First Nations
no alternative but to deal with each other, it ap-
pears that Alberta has compelled both parties
to confront their greatest shared fear—that they
will come to an impasse which will lead to an
ERCB hearing. Until recently, the possibility of
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a regulatory hearing posed a threat to industry
primarily because it could substantially delay a
project. This became a real concern when Al-
berta responded to the decision of the Supreme
Court of Canada in Kitkatla Band v British
Columbia (Minister of Small Business, Tour-
ism and Culture)'”® by empowering the ERCB
to deal with constitutional issues arising out of
the operation of section 35(1) but not compel-
ling it to do so0.'”” A decision by the ERCB ei-
ther to make or defer such a decision could lead
to significant delay. This would be likely if the
ERCB were to refrain from hearing a section
35(1) matter, since that matter would then pro-
ceed to the Court of Queen’s Bench, and, unless
that Court ordered otherwise, the ERCB would
have no alternative but to suspend its hearing
until the Court of Queen’s Bench released its
decision.'’

But the potential for significant delay ex-
ists even if the ERCB elects to consider a section
35(1) matter. The Board’s enabling legislation
provides for an appeal to the Alberta Court of
Appeal on a question of law.!"! It is likely that in
an appeal (by any party) on a question of law re-
lated to a section 35(1) issue, there would be little
deference by the reviewing court to the ERCB
decision. Bastarache J discussed this issue in his
majority opinion in ATCO Gas & Pipelines Ltd
v Alberta (Energy & Utilities Board):

the Court is concerned not with the general
expertise of the administrative decision mak-
er, but with its expertise in relation to the spe-
cific nature of the issue before it. Consequent-
ly, while normally one would have assumed
that the Board’s expertise is far greater than
that of a court, the nature of the problem at
bar, to adopt the language of the Court of Ap-
peal (para. 35), “neutralizes” this deference."?

Even if deference were not an issue, the Supreme
Court of Canada has held that the standard to
be used in reviewing decisions regarding the
adequacy of consultation is correctness."? That
is, a court reviewing the decision of an adminis-
trative tribunal such as the ERCB regarding the
adequacy of consultation is free to substitute
its own decision for that of the ERCB and need
not show any deference if it disagrees with the
decision.
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If prolonged uncertainty and therefore less
productivity are the greatest fears of industry,
the fears of First Nations are precisely the op-
posite. For First Nations, the certainty that con-
tested regulatory action will inevitably lead to
project approvals creates not only fear but con-
siderable demoralization. Ironically then, both
parties are motivated to come to some kind
of agreement, but obviously for very different
reasons.

Interestingly, recent actions by Alberta may
have the effect of lessening the motivation of
industry to enter into negotiations with First
Nations rather than to take its chances with
the regulatory process. To a large extent, in-
dustry’s willingness to negotiate with First Na-
tions is based on the fear that a failure to reach
agreement with them might lead to consider-
able delay in a project. But the Crown’s appar-
ent commitment to ensuring the expansion of
oil sands projects is such that while industry’s
fear of delay can lead to a positive outcome, an
actual delay cannot be contemplated. This is
particularly true when First Nations or Aborig-
inal communities allege that a project should
not proceed because of a failure by the Crown
to meet its constitutional obligations regarding
consultation.

Such a threat presented itself in 2011, with
the ERCB’s consideration of the application
by MEG Energy to proceed with an in situ oil
sands project near Christina Lake. Two First
Nations and one Métis community filed state-
ments of objection regarding the project, and
when the ERCB responded by calling a hear-
ing, these parties filed Notices of Questions of
Constitutional Law (NCQLs) as required by the
Administrative Procedures and Jurisdiction Act,
asserting that the Crown had failed to consult
with them regarding the potential impact of the
project on their Aboriginal and treaty rights.
Alberta replied that the ERCB should decline
to exercise its jurisdiction to consider the issues
raised in the Notices.

After considering arguments from all par-
ties, the ERCB decided not only to consider the
issues raised by the NQCLs but to do so as part
of its normal hearing process. This decision
was conveyed to all parties in a letter from the

Volume 22, Number 1, 2013



Board’s Legal Counsel:

the Board has decided that the Court of
Queen’s Bench of Alberta is not a more ap-
propriate forum to decide the questions. This
is consistent with the comments that were
provided by the parties and with the Board’s
understanding of its role as a quasi-judicial
tribunal that has been given authority to de-
termine questions of constitutional law.

With respect to the issue of Crown consulta-
tion that is raised in the NQCLs, the Board
has determined that it will decide that ques-
tion following the conclusion of the hearing,
in the normal course of its regular decision-
making function. In the Board’s view, is-
sues relating to consultation are inextricably
bound with the other issues for the hearing
and therefore are not conducive to a pre-hear-
ing ruling. The Board is not prepared to make
its decision on consultation without the ben-
efit of the parties” evidence and argument in
the hearing going to the questions of the ex-
istence of aboriginal rights and the potential
for the project proposed in the application to
affect those rights."*

However, as all three interveners withdrew their
statements of concerns prior to the scheduled
hearing. The MEG project was approved by the
ERCB in January 2012."*

The process repeated itself later in 2012 dur-
ing the ERCB’s consideration of application by
Osum Oilsands Corp. for approval of its Taiga
oil sands project near Cold Lake. After a state-
ment of objection filed by the Cold Lake First
Nation resulted in a hearing being called, Cold
Lake First Nation (CLFN) filed an NCQL with
the Board on June 5, 2012. The constitutional
question, as framed by Cold Lake, was:

hasthe Crown in Right of Alberta discharged
its duty to consult and accommodate CLEN
with respect to adverse impacts arising from
the Osum Taiga Project upon Cold Lake First
Nation’s Treaty Rights?''¢

The particular form of relief Cold Lake sought
from the ERCB was “a determination and dec-
laration that the Crown had not met its con-
stitutional duty to consult and accommodate
CLFN and therefore the Taiga Project was not
in the public interest.”"” As it had in the MEG
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hearing, Alberta requested that before hearing
the Osum application, the ERCB make a pre-
liminary decision regarding its jurisdiction to
consider the issues raised in the NQCL."® The
ERCB did so, and on July 17, 2012, the Board
concluded that it did not have the jurisdiction to
consider the “constitutional question put before
it in this proceeding.” The same day, Alberta ad-
vised that it would be taking no further part in
the ERCB hearing, and a day later, Cold Lake
withdrew its NQCL and the hearing into the
Osum application ended."”

In its decision, the ERCB did not explain
why its decision regarding the constitutional
question differed from the answer to the same
question in the MEG case, although the Board
suggested that the wording of the relief sought
by Cold Lake might have been a factor. The
Osum decision indicated that while the ERCB’s
authority included the capacity to find that the
Taiga project was not in the public interest, it
did not have the capacity to “make a declara-
tion” that the Crown had fallen short of its duty
to consult with and accommodate CLFN."* This
is at least arguably an unfair characterization of
Cold Lake’s NQCL, since even in the ERCB’s
paraphrase of the relief sought in the NQCL,
it is obvious that the Board was being asked to
determine that the Taiga Project was not in the
public interest and that the Crown’s failure to
consult was the justification for this conclusion.

Cold Lake First Nation sought leave to ap-
peal the ERCB’s decision to the Alberta Court
of Appeal, but this application was dismissed.'*!

The same issue arose later in 2012 in a Joint
Review Panel reviewing Shell Canada Energy’s
application to expand its Jackpine oil sands
mine. The Panel agreed with Alberta and de-
clined to consider the NQCLs filed by Region
1 of the Métis Nation of Alberta and the Atha-
basca Chipewyan First Nation, and the Alberta
Court of Appeal again dismissed an application
for leave to appeal the decision.'*

As a result of these decisions, the likeli-
hood that an impasse in negotiations between
a project proponent and a First Nation might
lead to a contested hearing based on First Na-
tion consultation and accommodation issues
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has decreased. The ERCB has concluded that,
notwithstanding the authority given to it by the
Administrative Procedures and Jurisdiction Act,
the Board will decline to exercise this author-
ity to consider the constitutional question, and
this approach has been endorsed by the Alberta
Court of Appeal. Any possibility that either
the ERCB or the Court of Appeal might re-
consider this position has been foreclosed with
the recent passage of the Responsible Energy
Development Act.'”* Section 21 of the still-to-
be-proclaimed legislation establishing a single
energy regulator provides that this body “has
no jurisdiction with respect to assessing the ad-
equacy of Crown consultation associated with
the rights of aboriginal peoples as recognized
and affirmed under Part II of the Constitution
Act, 198271

Industry’s Role in Consultation—
Practical Considerations

It is too early to tell whether these actions will
make industry less inclined to negotiate with
First Nations to avoid the regulatory process.
Certainly, there is some cause for optimism
that this will not necessarily be the case. There
is more to the First Nation—industry relation-
ship than simply making the best of an inevita-
ble situation. There are many practical reasons
why industry is a more appealing consultation
partner than the government for First Nations.
The issue of shared motivation to reach agree-
ment has already been discussed. Further, while
government makes reference to a “good neigh-
bour” approach to First Nation consultation,'*
industry and First Nations frequently have no
choice but to be good neighbours. The experi-
ence of operating in a non-ideological market
system may assist industry managers, negotia-
tors, and legal counsel to be more likely than
their Crown counterparts to see beyond the
zero-sum approach to negotiations and to rec-
ognize the business case for partnerships with
self-sufficient First Nations. While these consid-
erations neither excuse nor fully compensate for
an absent Crown, First Nations could do worse
than being forced to deal with industry with re-
gard to consultation issues.

58

Why Fix What Doesn’t Look
Broken?

The answer to this question returns us to where
we began, with Warren Buffett and Yogi Berra.
The quotes attributed to them deal with two
subjects at the very heart of civilization—busi-
ness and baseball. The important point to be
made is that in the fields they are discussing, the
“theories” at issue have no normative content.
Beyond compliance with society’s laws, there is
no “higher law” of business. It is entirely pos-
sible that there is no “higher law” of baseball,
(although this is less certain). The “theories”
of business and baseball are in fact predictions
of future events based on the observations of
past. Sometimes these are correct and some-
times they are not. For example, bringing in a
left-handed pitcher to face a left-handed batter
is always the right thing to do—except when it
is not.

While it is sufficient to develop an explana-
tion of economics or a theory of baseball that
is conceptual, an explanation of law must be
both conceptual and normative.'*® In Canada,
the Supreme Court of Canada informed the
Crown almost 25 years ago that by incorporat-
ing section 35(1) in the Constitution Act, 1982,
Canada’s political leaders fettered their own
discretion and that of their successors to act to-
ward Aboriginal Canadians in a manner that is
inconsistent with the honour of the Crown.*’

As this paper illustrates, the conditions that
have allowed Alberta to avoid conflict with re-
spect to consultation with First Nations, are nei-
ther permanent nor particularly stable. Those
factors that motivate industry and First Nations
to make the best of the situation that Alberta
has created are subject to change.

For industry, particularly those engaged in
oil sands development, the substantial cost of
reaching agreements with First Nations is, rela-
tively speaking, such a tiny portion of the total
cost of and return from projects that industry
has been able to absorb the cost of agreements
as a manageable part of doing business. There
is no denying that “consultation,” as that word
is understood in its broadest possible meaning,
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can be addressed with a cheque book. Should
shale gas, a continuing “bitumen bubble” or
meaningful energy conservation efforts change
over the long term, the price structure for bi-
tumen industry’s acquiescence in Alberta’s ap-
parent evasion of its role in consultation and ac-
commodation may come to a quick end.

Somewhat different considerations influ-
ence the possible future attitude of First Nations
toward consultation. Some analysts may choose
to be cynical about the apparent inconsistency
of First Nations who oppose oil sands develop-
ment because of environmental or health con-
cerns and those who suddenly withdraw this
apparently vehement opposition because of an
agreement reached with a project proponent.
But this inconsistency may be an illusion. First
Nations are facing serious and growing envi-
ronmental and health consequences of oil sands
development, and they are also facing poverty
and the destruction of their way of life. There is
nothing unprecedented about a decision to re-
solve the most urgent and immediate crisis at
the cost of ignoring or even adding to the mag-
nitude of other challenges in the future.

In the recent past, few First Nations have
pushed the regulatory process for considering
oil sands projects to the stage of a contested
hearing, choosing instead to enter into confi-
dential agreements with project proponents to
secure both environmental and economic com-
mitments. This approach has contributed to the
apparent success of the process of First Nation
consultation in Alberta. However, it is possible
to anticipate a future in which First Nations no
longer feel either the need or the inclination to
allow resource development on this basis. At
that point, the current community of interest
between project proponents and First Nations
will cease to exist, and both parties will turn
their attention to the Crown. It is even possible
to conceive a scenario in which resource devel-
opment has proceeded unchecked to the point
at which the opportunity of First Nations to
exercise their constitutionally-protected rights
within their traditional territories has been
rendered meaningless. It is at that point that
words like “consent” and “moratorium” start to
find their way into the vocabulary of judges. In
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short, there is no guarantee that the regulatory
peace in Alberta will continue given the (appar-
ent) shortcomings in the Crown’s constitutional
obligations with respect to consultation and
accommodation.
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