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Introduction
$e recent Supreme Court of Canada deci-

sion in Alberta v. Wilson Colony of Hutterian 
Brethren1 has broken new ground in impor-
tant areas of Charter interpretation. While the 
Court has previously interpreted section 2(a) of 
the Canadian Charter of Rights and Freedoms2 
as an individual right, in this judgment it gave 
the communal aspects of religion some con-
stitutional recognition. $e Wilson Colony of 
Hutterites sought an exemption from the man-
datory photo ID requirement for drivers’ li-
cences in Alberta. $is requirement violates the 
Hutterite religious prohibition on having one’s 
photograph taken, which is based on their very 
strict interpretation of the biblical Second Com-
mandment not to have a “graven image.” $e 
Hutterites lost their case, raising a signi%cant 
issue: what factors should now be taken into 
account in determining whether the state must 
accommodate a particular religious practice 
protected by section 2(a) of the Charter? $ere 
seems to be some confusion as to whether hu-
man rights concepts of reasonable accommoda-
tion have any place in interpreting the ambit of 
religious freedom. $e Court was divided, four 
judges to three, with three separate judgments. 
Such division is typical of Supreme Court of 
Canada cases that consider religious freedom. 
Chief Justice McLachlin, writing for the majori-
ty, and Justice Abella, in dissent, actually debate 
with one another in their judgments.  

$e case was decided on the last step of the 
second part of the Oakes test, proportionality 

between salutary and deleterious e&ects. $e 
Court itself makes note of the importance of 
the judgment for that reason. For the %rst time, 
lawyers and lower courts have some guidance in 
exactly how to apply this test in Charter cases. 
As well, the Supreme Court signalled its interest 
in comparative law to assist it in determining 
the ambit and application of rights analysis un-
der the Charter. Both Chief Justice McLachlin 
and Justice Abella referred to European Court 
of Human Rights cases in their judgments. Un-
fortunately, there was little reference to interna-
tional law. 

Divided Court
At a 2009 Canadian Bar Association con-

ference on the %rst 10 years of the McLachlin 
Court, the Chief Justice received kudos for the 
remarkable degree of consensus developed by 
this Court. $is does not mean that there are 
never dissents, far from it. But under Chief Jus-
tice McLachlin, the Court has been less prone 
to numerous judgments. $e ruling in Wilson 
Colony came down shortly a'er that conference 
and is one example where the Court was sig-
ni%cantly divided; in a ruling where only seven 
judges participated,3 there were three judg-
ments. Consensus was clearly not on the table.

At the outset of her dissent, Justice Abella 
indicated her disagreement with the majority 
judgment, written by the Chief Justice.4 Her 
dissent goes on to cite passages from the 1995 
judgment of Justice McLachlin (as she then was) 
in RJR-MacDonald Inc. v. Canada (Attorney 
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General).5 $ese passages from RJR-MacDonald 
caution against overstating the “pressing and 
substantial” objective6 of a right-infringing 
measure and emphasize the government’s re-
sponsibility to prove that no less-intrusive alter-
native was available.7 Justice Abella also points 
out that RJR-MacDonald rejected a complete 
ban on advertising as more than minimally im-
pairing.8 She appears to argue that Chief Justice 
McLachlin’s own analysis from 1995 supports 
the reasoning of Justice Abella’s dissent. Fur-
thermore, Justice Abella refers to an article the 
Chief Justice published in 20049 to substantiate 
her concern that the majority’s approach in this 
case risks “presumptively shrinking the pleni-
tude of what is captured by freedom of religion 
in s. 2(a) of the Charter.”10 

$e Chief Justice, writing for the majority, 
responded directly to Justice Abella’s argument. 
Her judgment takes issue with Justice Abella’s 
emphasis on the collective aspects of religion 
and how they should be considered in this case, 
saying explicitly that the community impact 
in this case does not lead to “group right”11 for 
Wilson Colony. She then argues against Justice 
Abella’s assertion that the 700,000 Albertans 
with no driver’s licence pose a greater risk to the 
integrity of the system than the 250 Hutterites 
who ask that their religious objections be ac-
commodated.12 Finally, she downplays Justice 
Abella’s assertion that the photo ID require-
ment represents a serious infringement of the 
Hutterites’ religious freedom. She states that it 
is up to the courts to make this determination, 
and not for the claimant to simply assert it.

Religion, it appears, is a divisive issue, even 
for justices of the Supreme Court of Canada.

Communal Aspects of Religion
$is case is unique in that Hutterian Breth-

ren farm communally and hold their farm prop-
erty as a collective, and this was a signi%cant 
fact in the case. Communal living is an integral 
part of their religious beliefs. Alvin Esau de-
scribes this lifestyle as living “in a church”13 as 
all property is owned by the church. In fact, to 
be a member of the colony, it is essential to be a 
church member in good standing.14 $e objects 

common to all Hutterian Brethren colonies are 
set out in Articles of Association and include 
that the members “achieve one entire spiritual 
unit in complete community of goods.”15 It is 
quite clear that any member who deviates sig-
ni%cantly from the theology of the colony risks 
expulsion, thereby forfeiting all rights to com-
munal property and any share in the commu-
nity’s livelihood. But it is not just communal 
ownership that is at risk; spiritual unity is also 
vital. If a member is living contrary to the tenets 
of the faith, that person will be outside the spiri-
tual unity of the colony.

Unlike some other religious communities, 
Amish and Old Order Mennonite for example, 
Hutterian Brethren do not eschew modern 
equipment. $ey use modern farm equipment 
and drive modern vehicles like tractors, large 
trucks, and even semi-trailer transports for ag-
ricultural produce. Drivers’ licences are there-
fore important for getting their products to 
market. Yet this is more than just a matter of 
commercial convenience; members of the com-
munity serve one another by taking on various 
tasks required to run the communal farm. Not 
being able to obtain non-photo drivers’ licences 
will change the community as, a'er this deci-
sion, the Wilson Colony is faced with an un-
pleasant choice: violate its religious beliefs or 
hire out driving duties.

It is notable that Hutterian Brethren have 
some history of discriminatory treatment in 
Alberta, although it is not discussed in the case. 
From World War II until 1972, the Province of 
Alberta restricted the size and spacing of colo-
nies,16 e&ectively prohibiting their expansion.17 
$e Hutterites lost a legal challenge to the dis-
criminatory legislation in 1969.18  

Relatively few religious freedom cases have 
required Canadian courts to consider the com-
munal aspect of religion, although judges have 
commented in obiter.19 $e issue was %rst con-
sidered in R. v. Edwards Books and Art,20 a case 
concerning exemptions from Sunday closing 
laws for those of di&erent religions. Chief Jus-
tice Dickson stated in relation to section 2(a) of 
the Charter, “$e Constitution shelters individ-
uals and groups only to the extent that religious 
beliefs or conduct might reasonably or actually 
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be threatened”21 (emphasis added). Yet that case 
did not turn on this point.

$e community aspects of religious life were 
squarely at issue in a 2001 Quebec trial decision 
concerning the Chassidic Jewish community.22 
At issue was a small wire strung around a neigh-
bourhood in the City of Outremont, a suburb of 
Montreal. $e wire is called an eruv and allows 
the Jews to consider the entire neighbourhood 
their “home” for the purposes of movement 
on their Sabbath. While the wires were seem-
ingly innocuous, city o(cials began removing 
them a'er complaints from non-Jewish neigh-
bours.23 In %nding for the Orthodox Jews, the 
Quebec Superior Court speci%cally referred to 
the importance of being able to participate in 
the religious life of the community.24 Without 
the eruv, they are essentially con%ned to their 
homes on the Sabbath and cannot participate in 
community worship. For this reason, the court 
held that removing the eruv violates the Jews’ 
religious freedom under section 2(a). $e court 
therefore granted an injunction to stop city of-
%cials from removing the eruv.

Outside of religious communities like Hut-
terian Brethren, the most signi%cant communal 
aspect of religion is the gathering place of a re-
ligious community, usually a house of worship. 
$is was at issue in Congrégation des témoins 
de Jéhovah de St.-Jérôme-Lafontaine v. Lafon-
taine (Village)25 but the majority of the Supreme 
Court of Canada decided the case on adminis-
trative law principles. Justice LeBel addressed 
the issue in his dissent:

Freedom of religion includes the right to have 
a place of worship. Generally speaking, the 
establishment of a place of worship is neces-
sary to the practice of a religion. Such facili-
ties allow individuals to declare their religious 
beliefs, to manifest them and, quite simply, to 
practise their religion by worship, as well as to 
teach or disseminate it. In short, the construc-
tion of a place of worship is an integral part of 
the freedom of religion protected by s. 2(a) of 
the Charter.26 

While Justice LeBel’s focus still seems to be the 
individual, much of what transpires at a house 
of worship is communal in nature.

In the case brought by the Wilson Colony, 
the Alberta Attorney General conceded that 
the photo ID requirement violates the Hut-
terites’ religious freedom under section 2(a) of 
the Charter. $us, at both the Alberta Court of 
Queen’s Bench27 and the Alberta Court of Ap-
peal28 the issue was whether the violation could 
be justi%ed under section 1. Justice LoVecchio 
of the Court of Queen’s Bench did not review 
in detail the nature of the Hutterite commu-
nity, but he noted in the introduction to his 
judgment that “it is essential to their continued 
existence as a community that some members 
operate motor vehicles.”29 In the section 1 anal-
ysis, he held that the requirement did not meet 
the minimal impairment test because “there is a 
reasonable accommodation available,”30 name-
ly, non-photo drivers’ licences which were avail-
able in the province prior to 2003. He did not 
make any reference to the communal aspects of 
the colony in his section 1 analysis. 

At the Alberta Court of Appeal, the com-
munal aspects of the Wilson Colony were much 
more in)uential in the decision. In setting out 
the facts of the case Justice Conrad reviewed the 
Hutterian arguments regarding their religious 
community:

$e evidence shows that although the colonies 
attempt to be self-su(cient, certain members 
must drive regularly on Alberta highways in 
order to, inter alia, facilitate the sale of agri-
cultural products, purchase raw materials 
from suppliers, transport colony members 
(including children) to medical appointments, 
and conduct the community’s %nancial a&airs. 
$e respondents say that if they are unable to 
drive it will be impossible for them to continue 
this communal way of life, and that they are 
therefore being forced to choose between two 
of their religious beliefs: adhere to not having 
their photo taken or adhere to living a com-
munal life and performing their assigned du-
ties within the colony.31 

Having noted the Province of Alberta’s admis-
sion that the photo ID requirement violates the 
Hutterites’ religious freedom, Justice Conrad 
turned to the section 1 analysis. She found that 
the objective of the regulation, preventing iden-
tity the' and fraud, was pressing and substan-
tial, but there was no pressing and substantial 
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need for it to be universal with no exemptions, 
particularly for religious objections. She went 
on to %nd that the regulation did not meet the 
minimal impairment test. Finally, she weighed 
the e&ects of the legislation, again comment-
ing on the impact on the community of not 
granting the exemption: “Although the Hut-
terian Brethren may be able to hire drivers to 
help with some routine tasks, it is di(cult in 
today’s world to imagine an entire rural com-
munity functioning e&ectively when none of its 
members are able to operate a motor vehicle on 
Alberta’s highways.”32 

At the Supreme Court of Canada, Justice 
Abella’s dissent makes the strongest a(rmation 
of the communal aspects of religion. In both the 
“Background” section and early paragraphs of 
the “Analysis” section of her judgment she notes 
the impact of the photo ID requirement on the 
community. She refers to the Edwards Books 
decision, which noted that freedom of religion 
has “both individual and collective aspects.”33 
She further a(rms Justice Wilson’s statements 
in the same case (although Justice Wilson dis-
sented in part):

[I]t seems to me that when the Charter pro-
tects group rights such as freedom of religion, 
it protects the rights of all members of the 
group. It does not make %sh of some and fowl 
of the others. For, quite apart from consider-
ations of equality, to do so is to introduce an 
invidious distinction into the group and sever 
the religious and cultural tie that binds them 
together. It is, in my opinion, an interpretation 
of the Charter expressly precluded by s. 27, 
which requires the Charter to be interpreted 
“in a manner consistent with the preservation 
and enhancement of the multicultural heri-
tage of Canadians.”34 

$is discussion takes place within the context 
of the infringement of section 2(a), rather than 
the section 1 analysis.

Justice LeBel, also in dissent, shares this 
concern for the community in relation to the in-
terpretation of religious freedom in section 2(a):

Religion is about religious beliefs, but also 
about religious relationships. $e present ap-
peal signals the importance of this aspect. It 
raises issues about belief, but also about the 

maintenance of communities of faith. We are 
discussing the fate not only of a group of farm-
ers, but of a community that shares a common 
faith and a way of life that is viewed by its mem-
bers as a way of living that faith and of passing 
it on to future generations. As Justice Abella 
points out, the regulatory measures have an 
impact not only on the respondents’ belief sys-
tem, but also on the life of the community.35 

Justice Fish also dissented, agreeing with both 
Justice Abella and Justice LeBel.

$e majority judgment notes Justice Abel-
la’s focus on the communal aspects of religion, 
but states that the impact of the decision on the 
Hutterian community is only relevant at the 
proportionality stage of the section 1 analysis. 
“Community impact does not … transform the 
essential claim — that of the individual claim-
ants for photo free licences — into an assertion 
of a group right.”36 $is conclusion denies ex-
actly what the Hutterites were asking for: recog-
nition of a group right to be exempted from the 
photo ID requirement. Hutterite colonies func-
tion as communities, with each member given 
certain responsibilities for the proper function-
ing of the community.37 $e Wilson Colony was 
not asking for individual exemptions to protect 
individual religious freedom. But the majority 
was quite clear that section 2(a) of the Charter 
protects individual religious freedom only. $e 
impact on the communal aspects of religion, 
while important, is only a factor in considering 
whether the infringement on religious freedom 
is justi%ed under section 1.

Protection and Accommodation of 
Religious Practices

$e Supreme Court of Canada has a(rmed 
time and time again its commitment to strong 
protection for religious freedom. Big M Drug 
Mart38 is the seminal case on religious freedom 
under the Charter. Justice Dickson, as he then 
was, set out a broad de%nition of religious free-
dom and went further to discuss the absence 
of coercion as characterizing freedom. He con-
cluded, “Freedom means that, subject to such 
limitations as are necessary to protect public 
safety, order, health, or morals or the funda-
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mental rights and freedoms of others, no one is 
to be forced to act in a way contrary to his be-
liefs or his conscience.”39 

In a recent case the Supreme Court a(rmed, 
“$e protection of freedom of religion a&orded 
by s. 2(a) of the Charter is broad and jealously 
guarded in our Charter jurisprudence.”40 While 
the pivotal case O’Malley v. Simpsons-Sears41 
in 1984 was not decided under the Charter, it 
established the principle of reasonable accom-
modation of employees’ religious practices. $is 
has included observance of holy days42 and re-
ligious dress requirements.43 $e accommoda-
tion requirement has been applied beyond em-
ployment situations, including in Charter cases. 
Two recent Supreme Court decisions, Multani44 
and Amselem45 would have led observers to ex-
pect the Court to rule for the Hutterian Breth-
ren in the instant case.

$e Amselem case pitted Orthodox Jew-
ish condominium owners against their condo-
minium corporation. $e by-laws speci%cally 
prohibited the building of any structures on 
the balconies of the high-rise, luxury condo-
miniums. $e Orthodox Jews wished to build 
temporary structures, succahs, on their balco-
nies during the Jewish festival of Succot in ac-
cordance with their interpretation of Scripture. 
$e condominium corporation sought an in-
junction to prevent the owners from building 
these temporary structures. $e owners argued 
that this violated their religious freedom un-
der the Quebec Charter of Human Rights and 
Freedoms.46 In interpreting the Quebec Char-
ter, Justice Iacobucci, writing for the majority, 
used interpretations of the Canadian Charter as 
authoritative. He summarized the de%nition of 
religious freedom as follows:

[F]reedom of religion consists of the freedom 
to undertake practices and harbour beliefs, 
having a nexus with religion, in which an in-
dividual demonstrates he or she sincerely be-
lieves or is sincerely undertaking in order to 
connect with the divine or as a function of his 
or her spiritual faith.47 

Justice Iacobucci went on to weigh the impact 
on other condominium owners if the Jewish 
owners built succahs on their balconies for nine 
days. He was quite unsympathetic to their con-

cerns about the aesthetic impact or the possible 
diminution of value of their condominiums. He 
said, “[M]utual tolerance is one of the corner-
stones of all democratic societies. Living in a 
community that attempts to maximize human 
rights invariably requires openness to and rec-
ognition of the rights of others.”48 

Similarly, in Multani Justice Charron, writ-
ing for the majority, stated, “Religious tolerance 
is a very important value of Canadian society.”49 
She upheld the right of a Sikh student to wear 
a kirpan, a ceremonial dagger, to school con-
trary to the no-weapons policy of the school. 
She recognized that the no-weapons policy has 
a pressing and substantial objective. But when 
she reached the minimal impairment part of 
the proportionality test, she found that refus-
ing to accommodate Multani did not meet the 
requirements of the minimal impairment test. 
$e evidence did not show that Sikh boys used 
the kirpan for violence; on the contrary, the 
Sikh religion teaches that the kirpan is not to 
be used to harm others. $is case was brought 
under section 2(a) of the Charter but Justice 
Charron speci%cally referenced reasonable ac-
commodation: “[T]he analogy with the duty of 
reasonable accommodation seems to me to be 
helpful to explain the burden resulting from the 
minimal impairment test with respect to a par-
ticular individual, as in the case at bar.”50 

In both of these cases, the Supreme Court of 
Canada made it clear that laws or rules of gener-
al application must allow exemptions to accom-
modate religious practices. $ere does not ap-
pear to be anything novel about Wilson Colony 
that would cause the Court to deviate from its 
previous position.

Until 2003, the Registrar of Motor Vehicles 
in Alberta had the discretion to grant exemp-
tions from the general requirement to have a 
photograph on every driver’s licence.51 $ese 
licences were called Condition Code G licences 
and indicated that they were not to be used for 
identi%cation purposes. In 2003, this discre-
tion was eliminated.52 $e Alberta government 
claimed that mandatory photo ID is necessary 
to prevent identity the' as driver’s licences are 
“breeder documents” used as foundational ID 
in order to obtain other identity documents. 
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$e Hutterian Brethren held Condition Code 
G licences, so the elimination of this licence 
category became a direct infringement of their 
religious freedom.

$e majority of the Supreme Court takes 
issue with the lower courts’ application of Jus-
tice Charron’s interpretation of the minimal 
impairment test in the Multani case. Justice 
Charron used a reasonable accommodation test 
as part of the minimal impairment test. But the 
majority states, “Minimal impairment and rea-
sonable accommodation are conceptually dis-
tinct.”53 $e majority focuses on the fact that the 
case was brought under section 52 of the Con-
stitution Act, 1982; under this section, a %nding 
that the provision did not minimally impair the 
rights of the applicants would result in the regu-
lation being struck down. Yet the regulation was 
what set out the absolute requirement of photo 
ID. Presumably, if it was struck down, it would 
not invalidate all drivers’ licences in Alberta but 
merely the absolute requirement for photo ID. 
$e majority indicates that the outcome might 
have been di&erent if the application had been 
brought under section 24(1) of the Charter; this 
section, unlike section 52, allows the court to 
fashion a remedy for an individual claimant 
rather than being forced into the all-or-nothing 
remedy of striking down a law. While no doubt 
the Court is sensitive to accusations of judicial 
activism, striking down one subsection of a reg-
ulation with a one-year suspension in enforce-
ment, as proposed by Justice Abella, does not 
appear to be a drastic remedy.

$e two dissenting judgments follow a dif-
ferent approach. While they %nd the objective 
of the regulation to be pressing and substan-
tial, they do not %nd that it meets the minimal 
impairment requirement. Justice Abella states, 
“$e requirement therefore completely extin-
guishes the right.”54 Justice LeBel views the issue 
more broadly: “$e photo requirement was not 
a proportionate limitation of the religious rights 
at stake.”55 Neither is convinced that allowing a 
small group of religious objectors to have non-
photo ID licences, marked with a notice that 
they are not to be used for identi%cation pur-
poses, would undermine the integrity of the Al-
berta driver’s licence system. And clearly, if the 

applicants are denied accommodation, it has a 
drastic e&ect on their community. As Justice 
LeBel comments, “a small group of people is be-
ing made to carry a heavy burden.”56 

One is le' wondering what is di&erent 
about this case compared to Amselem or Mul-
tani. Is it that a provincial regulation was im-
pugned, rather than a condominium agreement 
or school rule? Is it that a regulation would be 
struck down rather than an administrative de-
cision? Does asking for a remedy under section 
52 rather than section 24(1) really make such a 
di&erence that it requires “a small group of peo-
ple … to carry a heavy burden”?57 

Salutary and Deleterious E!ects
$e majority of the Supreme Court appar-

ently took the view that Wilson Colony is the 
%rst case to be decided on the last step of the 
Oakes test.58 $e Oakes test has four steps. $e 
%rst is to determine if there is a pressing and 
substantial objective that justi%es the legisla-
tion or regulation. $e second part requires 
proportional means to meet that objective. $is 
second part is broken down into three steps: 
(a) means rationally connected to the objec-
tive; (b) minimal impairment of rights; and (c) 
proportionality between the deleterious e&ects 
of the infringement and the salutary e&ects of 
the law (abbreviated as “salutary and deleteri-
ous e&ects”).

Every other judgment in this case, includ-
ing the trial judgment and the majority judg-
ment in the Alberta Court of Appeal, turned on 
minimal impairment, step (b) of the propor-
tionality part of the Oakes test. $e majority 
judgment of the Supreme Court goes through 
each of the steps of the Oakes test, speci%cally 
giving guidance on the application of “salutary 
and deleterious e&ects.” $e Hutterites were not 
successful at this fourth and %nal step. From a 
review of the majority’s reasoning, however, it is 
doubtful that any future case will see a rights vi-
olation that is upheld on every part of the Oakes 
test that could fail on salutary and deleterious 
e&ects.

$e majority found that the Province of Al-
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berta had a pressing and substantial objective 
in establishing a universal photo ID require-
ment for drivers’ licences; namely, reducing the 
risk of identity the'.59 It went on to %nd that 
the universal requirement is rationally con-
nected to the goal of preserving the integrity of 
the driver’s licence system.60 When addressing 
minimal impairment, the majority indicates 
that the courts must “accord the legislature a 
measure of deference, particularly on complex 
social issues where the legislature may be better 
positioned than the courts to choose among a 
range of alternatives.”61 However, this provision 
is a regulation, not legislation. It was never con-
sidered by the legislature. 

In its analysis of minimal impairment, 
the majority focuses on the Hutterite proposal 
for an alternative that does not require a pho-
tograph. $e majority characterizes this as an 
“‘all or nothing’ dilemma.”62 It contrasts this 
with the province’s proposals, all of which re-
quire a photograph but allow the Hutterites not 
to show it to others. $e whole point of the Hut-
terites’ religious objection, however, is to having 
a photograph taken, not showing it to others. It 
appears that there was intransigence on the part 
of both the Wilson Colony and the government, 
but the majority of the Court only sees that of 
the Hutterites. $e majority judgment indicates 
that the provincial requirement minimally im-
pairs the Hutterites’ religious freedom, as photo 
ID is essential to the integrity of the driver’s li-
cence system.63 

A'er citing Peter Hogg’s view that the 
fourth step of the Oakes test is “actually re-
dundant,”64 the majority revives this neglected 
branch of the test: “$e %nal stage of Oakes al-
lows for a broader assessment of whether the 
bene%ts of the impugned law are worth the cost 
of the rights limitation.”65 $e salutary e&ects 
of the law are clearly related to the integrity 
of the driver’s licence system and the preven-
tion of identity the'. In assessing the deleteri-
ous e&ects of the law, the majority attempts to 
determine the seriousness of the limit on reli-
gious practice.66 It determines that the limit im-
poses “the cost of not being able to drive on the 
highway”67 but does not deprive “the Hutterian 
claimants of a meaningful choice as to their 

religious practice.”68 Contradicting the trial 
judge’s %nding of fact,69 the majority held that 
while it would necessitate some changes to the 
life of the Wilson Colony, “the evidence does 
not support the conclusion that arranging alter-
native means of highway transport would end 
the Colony’s rural way of life.”70 $us, it ruled 
that the deleterious e&ects “fall at the less seri-
ous end of the scale.”71 

With this analysis, Peter Hogg’s criticism 
(as restated by Chief Justice McLachlin) is acute:

If a law has an objective deemed su(ciently 
important to override a Charter right and has 
been found to do so in a way which is ratio-
nally connected to the objective and minimal-
ly impairing of the right … how can the law’s 
e&ects nonetheless be disproportionate to its 
objective?72 

Constitutional experts have disagreed with 
Hogg’s categorical assessment, arguing that al-
though the deleterious e&ects of a legislative en-
actment had not yet been found to outweigh its 
objective, this conclusion remained theoretical-
ly possible.73 Both of the dissenting judgments 
in Wilson Colony, for example, found that the 
deleterious e&ects on the litigants outweighed 
the legislative objective. As well, at least one Su-
preme Court of Canada case has been decided 
on this point but there was little analysis of this 
fourth step that was applicable to other cases.74 

Justice Abella approaches the salutary and 
deleterious e&ects test quite di&erently from the 
majority. She looks at the issue from the per-
spective of the e&ects of accommodating the 
Hutterian exemption from the mandatory pho-
to ID system. She says, “Here, the constitutional 
right is signi%cantly impaired; the ‘costs’ to the 
public only slightly so, if at all.”75 Similarly, Jus-
tice LeBel states:

[A] small number of people carrying a driver’s 
licence without a photo will not signi%cantly 
compromise the safety of the residents of Al-
berta. On the other hand, under the impugned 
regulation, a small group of people is being 
made to carry a heavy burden.76 

$e majority’s explanation of the value of the 
“salutary and deleterious e&ects” step of the 
Oakes proportionality test does not appear to 
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signi%cantly revive this part of the test. Perhaps 
if the impact on the claimants is shown to be 
drastic, more drastic than the potential loss of 
their religious communities, the state would fail 
on this branch of the test. $e dissenting judges 
believed that this was a real possibility while 
the majority remained unconvinced that tak-
ing away the self-su(ciency of the community 
threatened the community itself. 

Comparative Law
In the early days of Charter interpretation, 

Canadian courts looked far and wide – mainly 
to American judgments – for guidance in inter-
pretation. But a'er several years of developing 
its own jurisprudence, this fell out of fashion 
and Canadian lawyers ceased to include much 
comparable jurisprudence from other jurisdic-
tions. When faced with novel issues, however, 
the Court is showing interest in comparative 
and international law for guidance. In Bruker v. 
Marcovitz,77 the judgments referred to Europe-
an, Israeli and South African authorities. In the 
instant case, while American cases were argued, 
they were not referenced in the judgment. On 
the other hand, European jurisprudence refer-
enced in the judgments was not argued before 
the Court. 

As noted above, the Supreme Court of Can-
ada has not addressed the communal aspects 
of religion as a central issue in a Charter case, 
although it has made reference to them. When 
coming to a novel issue, it is appropriate to con-
sider how other courts, especially those with 
particular expertise, have addressed the issue. 
Justice Abella quotes with approval from three 
European Court of Human Rights judgments 
on this aspect of the case: Kokkinakis v. Greece,78 
Şahin v. Turkey,79 and Metropolitan Church of 
Bessarabia and Others v. Moldova.80 ($e ma-
jority also refers to one of the European cases, 
Kokkinakis v. Greece.81) $e quotations point to 
the importance of the communal aspect of reli-
gion but do not indicate how the Court applied 
the principles in the cases.

$e Supreme Court of Canada has signalled 
its interest in hearing international authori-
ties, particularly when interpreting the rights 

guaranteed by the Charter.82 $ere is room for 
counsel to bring a broader and deeper range 
of authorities when arguing appeals before the 
Supreme Court of Canada. In this case, there 
were several interveners, which o'en bring that 
broader perspective.

Conclusions
$e Wilson Colony decision is a signi%cant 

step in the growing religious freedom juris-
prudence. One wonders, however, if it is a step 
forward or backward for the protection of reli-
gious freedom in Canada. $e Court was faced 
with novel issues and was far from unanimous 
in how to address them. $e majority judg-
ment side-stepped the issue of group rights for 
religious adherents. Although the majority in-
dicated that the communal aspects of religion 
can be raised at the fourth branch of the Oakes 
test, the outcome in this case was the trampling 
of the acknowledged religious beliefs of a Ca-
nadian religious minority. $is precedent leaves 
religious freedom solely as an individual right.

$e Court has signalled its willingness to 
look to foreign judgments, particularly when 
considering novel issues. $is will be helpful to 
counsel who can now bring to the Court helpful 
jurisprudence from other jurisdictions. Coun-
sel will be well advised to argue these cases 
directly.

Given that Wilson Colony is a split decision 
by a less than full panel of the Supreme Court 
of Canada, it is not likely the %nal word on the 
place of the communal aspects of religion; it is 
the opening salvo. Religious communities can 
take some encouragement for future protection 
of religious beliefs and practices from the judg-
ments of Justices Abella and LeBel. $e results 
of Wilson Colony are, however, cold comfort to 
the members of the Hutterian Brethren who will 
now have one more community duty to assign: 
%nd truck drivers or decide who among them 
will have to break the Second Commandment 
and get an Alberta driver’s licence ... or opt for 
civil disobedience.83
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