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THE INDEPENDENCE AND IMPARTIALITY

OF PROVINCIAL COURT JUDGES: 

RAPPORTEUR’S REPORT
Wayne Renke

The independence and impartiality of Provincial
Court judges has become a matter of significant public
concern. I do not think it an exaggeration to suggest
that we, in Alb erta, are reach ing a point o f crisis:
Albertans may dec ide to respec t the constitutional
integrity of the judicial function; or we may, to the
extent possible, seek to subordinate judging to politics
— and a bitter and narrow politics that could turn out to
be. 

The catalyst for events lea ding to this crisis  was, it
appears, a 1994 rad io interview of Premier Klein.
Commenting on the actions of a particular judge,
Premier Klein said the following:1

If he doesn’t go back to work and he doesn’t
perform,  he should be fired. I mean fired.  Very,
very quickly fired.

Subsequently, the Premier said:2

Whoever appoints should be able to un-appoint
. . . . It seems to me if we have the power to hire,
then we ought to have the power to fire.

The Premier’s ell iptical pronouncements, which
epitomize the view that politics shou ld have dominion

over judging, touched off reverberations which have yet
to cease. Indeed, this symposium took place in the
shadow of two initiatives of the Klein government —
the hearings of the Judicial Selection Process Review
Committee, co-chaired by M arlene Gra ham, Q.C .,
M.L.A. (a government member) and Chief Judge
Edward  R. Wachowich, established “to review the
process for the selection of judges for the Provincial
Court of Alberta and to identify alternative mechanisms
that could be used;”3 and the development of the
“Summ it on Justice,” which had its origins  in
governmental claims of an alleged loss of public
confidence in the administration of justice in the
province.4 Outside the symposium, even in the
legislature, one might have h eard the murmuri ngs of
discontent with the Supreme Court’s Vriend decision,5

which some felt was yet another example of the
improper elevation of the Canadian Charter of Rights
and Freedoms over moral judgment (that is, the moral
judgment of a more-or-less large group of Albertans).6

The current threat to the provincial judiciary,
however,  is not the product only of the particular
actions of particular politicians. Th ese actions  only gain
significance and effect by channeling the energy of

   1 This  remark was made in the course of an April  30, 1994

interview with  Dave Ru therford o n CH ED R adio: R. v.

Campbe ll (1994) , 160 A .R. 81 (Q .B.), McD onald J., at 175

[hereinafter Cam pbell .] This cas e was u ltimately ap pealed to

the Supreme Court of Canada. See infra,  note 8.

   2 D . Coulter , “Klein’s  remarks  stir legal  s torm” Edmo nto n

Journal (3 May 1994) A1. The Premier, it should be noted, d id

send a letter on May 4, 1994 to Chief Judge Edward R.

Wachowich, containing the following clarification: “I have

always respected  and w ill continue to respect [the independence

of the judiciary]. It is  unfortu nate that c ertain  comments I made

concerning a Judge have been  misinterpreted to suggest

otherwise .... Let me assure you that nothing I said was intended

to in any way impinge on the judicial independence of the

Provincial Court:” Cam pbell , supra  note 1 at 178. The Premier

initiated a now-fam iliar pattern of politicians esc alating rhetoric

against the courts, then drawing back. One might gain the

impression that limits are being tested.

   3 Judicial Selection Process Review Com mittee, Report and

Recommendations (Edmo nton: Alberta Justice, 19 98) 1

[hereinafter the JSPRC Re port]. The other committee m embers

were  Gordon Flynn, Q.C., Shirley Keith, Jeffrey McCaig, and

Michael P rocter.

   4 The H onoura ble Jonathan N. Havelock, Q.C., M.L.A., Minister

of Justice an d Attorn ey Gen eral for the  Provinc e of Alb erta,

Speech to the Mid-Winter Meeting of the Canadian Bar

Association, January 30, 1998, in Calgary, Alberta. The

Minister said, among other things, that “[a] recent national

survey of Canadians regarding their confidence in various

elemen ts of the justice system revealed, as Dr. Seuss would say,

‘All  is not we ll in Wh oville’.” T he Min ister referred to the

public ’s “52 % co nfiden ce ratin g” in “ the co urts.”

   5 Vriend v. The Queen in ri ght of Alb erta  (1998 ), 156 D .L.R .

(4th) 385 (S.C .C.).

   6 After some deliberation, the government decided not to invoke

the “notwithstanding clause” and override  the Suprem e Court’s

Vriend decision : Alberta Hansard, 24th Legislature, Second

Session,  Issue 39 (6 April 1998) at 1356.
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larger social deve lopments . These de velopme nts, in
themselves, are not hostile to judicial independence, but
they do create an environment in which judicial
independence may seem  not to be nec essary, or in
which compromising judicial independence to secure
other ends may seem appropriate. These de velopme nts
pose challenges to the independence of the judiciary.
Three main sources of challenge may be identified —
(1) economics, (2) culture, and (3) federalism.

ECONOMICS

At the stage of mature  capitalism we have reached,
either there is less money available for public
institutions or we simply wish to devote les s money  to
public  institutions. Co nsiderations  of thrift and bud get-
balancing tend to have great influence on allocations of
public resou rces. 

The most obvious effe ct of economics on judicial
independence has been  the attempt b y govern ments  to
cut-back or freeze judicial compensation, because of
real or alleged diminished public resources. It is true
that judges are e lements in  our set of public institutions,
and are paid through public funds. If public resources
shrink, simple distribu tive justice entails that funds
available  to pay judges should shrink too. If judges
were immunized from decreases in compensation when
public  resources were diminished, some other group or
groups would b e forced to b ear not only  their own share
of the loss of reso urces, but the  judges’ sha re as well.
This does not seem fair. Ultimately, decisions about
distributions of public resources affecting judicial
compensation — whether to decrease compensation,
and by how much — must be political decisions, in the
sense that the people who pay must decide what they
can and should pay. Thus, economic considerations
tend to encourage the view that jud ges are sub ordinate
to political decision, at least in an economic dimension.

Nonetheless, even if it is fair to decrease (or
increase) judicial compensation, the c hange in
compensation cannot be effected in a way that offends
judicial independ ence. Jud ges cann ot be put in a
position in which a reasonable person could conclude
that they may be manipulated by compensation
alterations.7

The governments of Alberta, Manitoba, and Prince
Edward  Island sought to reduce their judges’
compensation. The result w as that a  group of cases was

brought before the Supreme Court of Canada.8 Very
generally, the Supreme Court invalidated these
reductions, because the processes leading to the
reductions did not me et constitutional requirements.
The Supreme Court’s approach might have been
considered somewhat surprising, in that it did not focus
on the reductions themselves (in fact, Lamer C.J.C.
remarked that the Alberta reduction was prima fac ie
rational9) but on the manner in which the reduction
decisions were made. The Supreme Court allowed that
a province could alter judicial compensation, but only
following the recommendation of a Judicial Compen-
sation Committee (“JCC ”), which m ust be indep endent,
objective, and effective.10  A provinc e is entitled to
depart from a JC C’s recom mendatio n only if
(ultimately) the courts de termine that t he departure  is
justified, by a “s imple rationa lity” test.11

The Supreme Court’s decision is, as one might
expect, a strong affirmation of judicial independence
and impartiality. Two further aspects of the decision are
relevant.  First, since the provinces have not mounted
any opposition  to the Supreme Court’s decision, and
have taken steps to implement its procedural dictates,12

this particular source of challenge to judicial
independence has been — for now — contained.

Second, the decis ion is emblem atic of the app ropri-
ate approach to the economic linkage of the judiciary to
taxpayers. The Supreme Court affirmed that linkage by
affirming that governments may alter judicial compen-
sation. The Court did not arrogate to itself the power to
substitute  its own view s on com pensation  changes  in
preference to those of governments. Rather, as is typical
in judicial review of exercises of discretionary author-
ity, the Court required that the government’s compensa-
tion decis ions be, in a large sense, rational. To protect
the rationality of compensation decisions from the taint

   7 For a more detailed  developm ent of this arg ument,  see W . N.

Renke, Invoking Independence: Judicial Independence as a No-

cut Wage Guarantee , Points of View (No. 5) (Edmonton: Centre

for Constitution al Studies, 1994 ).

   8 Reference re: Public Sector Pay Reduction Act (P.E.I.), s. 10;

Reference re: Pr ovinc ial Co urt Ac t (P.E.I.);  R. v. Campbell;  R.

v. Ekm ecic; R . v. Wickma n; Man itoba Provincial Judges

Association v. Man itoba (M inister of Justic e) (1997), 118

C.C.C. (3d) 1 93 (S .C.C.)  [hereinafter the “Provincial Court

Judges Reference”]. Chief J ustice La mer wro te for a majority

of six (L’ Heu reux-D ubé, S opink a, Go nthier, C ory, a nd

Iacobucci JJ., concurring);  La Forest J. dissented in part. See J.

S. Ziegel, “The Supreme Court Radicalizes Judicial

Compensation” (1998) 9 Constitutional Forum 31.

   9 Provincial Court Judges Reference, ibid. at 283-284.

   10 Ibid. at 253, 265-267.

   11 Ibid. at 270.

   12 See the Justice Statutes Amendment Act, 1998 ,  S .A. 1998, c. 18;

formerly  Bill 25 , 2nd S ession , 24th L egislat ure, s. 4(10),

creating a new s.  17.1 of the Provincial Court Judges Act,  S .A.

1981, c. P - 20.1. The Bill received Royal Assent on April 30,

1998 and awaits proclamation, except for the provisions

concerning judicial compensatio n review , which c ame into

force on Roya l Assent, allowin g Alberta’s  JCC procedure to go

forward to the recommendation stage.
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of merely political influences, and thereby to protect the
judiciary from politically-based economic manipula-
tion, the Court required the procedural interposition of
JCCs.13 If governments w ish to depart from the recom-
mendations of JCCs, the test is one of “sim ple rational-
ity.” This test accords greater deference to governmen-
tal decisions than the Oakes test under section 1 of the
Charter. It ensures that compensation decisions are,
again, not the product of purely political or other
irrelevant considerations, and that compensation
decisions have a reasonable factual foundation.14

Because compensation changes must be rational and
cannot be the product of arbitrary political action,
judging is not subordinated to politics, even in the
econom ic dimension. Instead of speaking of subordina-
tion, we should speak of the coordination of judging
and politics, under the external standard of rationality.
Judicial compensation should not be changed because
of political will; rather, changes to judicial compensa-
tion should be politically willed only if they are ratio-
nal. 

Economic pressures threaten judicial independence
in another way — not through affecting judges directly,
but through displacing judicial functions to officials
who lack guara ntees of inde penden ce. If public
resources are diminished, finding alternative, cheaper
means for delivering public services seems prudent.
This economic reasoning may be coupled with a
legitimate  distinction between paradigmatic judicial
functions, such as the hearing of criminal trials, and
functions carried out by judges, but apparently less
central to the judicial role  — for example, the pre-trial
processing of criminal ac cuseds, an d mediati on and
informal dispute resolution.15 The combination of
econom ic pressure and functional analysis may incline
governm ents to allocate some judicial functions
(usually  those falling outside the paradigmatic group)
to officials who are less expensive to employ and who
operate  in less expensive institutional and procedural
environments  than judges — and who lack judges’
protections o f independ ence. 

A source of particular co ncern is  Alberta’s Justice
Statutes Amendment Act (JSSA),16 which amends,
among other things, the Justice of the Peace Act
(JPA).17 The JSAA expands the categories of justices of
the peace, enhances their authority (thereby permitting

the practical displacement of judicial func tions to
justices of the peace), and diminishes their
independ ence. 

Formerly, under the JPA, justices of the peace and
sitting justices of the p eace held  their appoin tments
until (generally) age 70, termination by the Lieutenant
Governor in Council for cause, or resignation.18 The
JSAA, however, establishes more tenuous tenure. The
JSAA creates the office of “non-presiding justice of the
peace,”  who “holds office at the discretion of the
Minister.” 19 The JSSA also conte mplates not only the
appointment of “sitting” but “presiding” justices of the
peace, who ha ve term-limite d posit ions — 10 years,
unless (generally) removed for cause.20 Both types of
appointment (discretionary and term-limited) provide
lesser guarantees of independence than appointment
until retirement age, subject to good behaviou r, enjoyed
under the JPA.

Sitting and presiding justices of the peace have the
powers granted to justices of the peace under the JPA
— receiving informations, issuing warrants, subpoenas,
and summonses, and doing “all other acts and matters
necessary  (sic) preliminary to  a hearing.” 21  Under bo th
the JSSA and the JPA, a sitting justice of the peace may
conduct a hearing or settlement conference or hear an
application under Part 4 of the Provincial Court Act.22

The powers  of non-presiding justices of the peace,
who have the most precarious tenure, are problematic.
Under section 2.2(2) of the JSSA, a non-presiding
justice of the peace may exercise any of the following
four function s: 

to the extent that their exercise is consistent with
the constitutional requirements for independence,
if any:

(a) administering oaths or affirmations or taking
declarations;

(b) processing judicial interim release orders;
(c) adjourning cases where a judge of the

Provincial Court or a sitting justice of the
peace is not present; 

(d) performing any other functions and duties
prescribed by the regulations.

The breadth of non-presiding justices’ of the peace
powers  is not clear. The mean ing of the po wer to
“process” judicial interim re lease orders  is uncertain. It

   13 “The constituti onal function o f this bod y is to depoliticize the

process of determ ining ch anges o r freezes to  judic ial

remune ration:”  Provincial Court Judges Reference, supra  note

8, at 264.

   14 Ibid. at 270.

   15 See C. Baar,  “Judicial Independence and Judicial A dminis -

tration: the Case of Pro vincial Cou rt Judges” (19 98) 9

Constitutional Forum 114.

   16 Supra  note 12.

   17 R.S.A. 1980, c. J - 3.

   18 Ibid. ss. 5, 5.01, 5.2, and 6.

   19 JSAA, s. 3(3), proposed s . 2.4(3).

   20 Ibid. proposed  s. 2.4(1).

   21 Ibid. proposed s. 2.3(1), and the JPA, s. 4(3). The “n ecessary

preliminary” language o ccurs  in both statutes. The JSAA refers

to “a hearing,” while the JPA refers to  “the h earing .”

   22 JSAA,  proposed s. 2.3(2), and JPA, s. 4(1.2).
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cannot mean only that non-presiding justices of the
peace are authorized to perform paper-wo rk associated
with other justices or judges’ granting of bail. Cou rt
clerks can already  to that. Yet it is not clear that the
power to “process” judicial interim release orders
permits  non-presid ing justices to grant bail. More
importantly, paragraph (d) leav es the scop e of their
powers to be determined by regulation. The Legislature,
presumably, would not have created the office of non-
presiding justice of the pe ace unless  it was intend ed to
be used. The danger posed by the JSSA is that it  allows
for judicial powers — and we cannot even tell, at this
time, what those powers might be — to be exercised by
highly  vulnerable officials. In the JSSA, economics has
threatened the independence of the judiciary, not
directly, but by allowing for the transfer of judicial
powers to officials who lack independence.

We should note the remarkable qualification
preceding the list of non-presiding justices’ of the peace
powers  — “to the extent that their exercise is consistent
with the constitution al requirem ents for independence,
if any.” The very language of the statutory provision
betrays a fear of lack of constitutionality.

CULTURE

Cultural forces pose challenges to the
independence of the judiciary, again encouraging the
subordination of judging to politics. These cultural
forces have both positive and negative aspects.

On the positive side, contempo rary democracies
have come to make a number of legitimate demands of
public  institutions. The public seeks greater openness
and accountability from institutions. It has an anti-
authoritarian and anti-pro fessional be nt, which, at its
best, seeks to regain persona l meaning from ove r-
professionalized approaches to hum an problems. It
seeks local solution s to local prob lems, as op posed to
centralized, distantly-mediated solutions.

The negative aspects of these cultural forces
include the loss of a sense of tradition, the loss of a
sense of history, the lo ss of faith in pu blic institutions.
They include the loss of critical sense and critical
judgment respecting public institutions, replaced by a
rapidly shifting emo tionalism. Th ese losses p ermit
demands that judges’ d ecisions co nform mo re closely
with the genera l will, and resu lt in thoughtless
disparagement of the legal norms and constitutional
protections th at help protec t democra cy itself. 

In response to  the negative aspects of cultural
forces, judges can only continue to judge, to carry out
the work assigned to  them by the constitution. Judges,
though, should respond  to and hav e respond ed to
positive democratic developments.

An important aspect of the response to calls for
openness and acco untability  has been the development
of disciplinary mechanisms for judges.23 The
availability of sanctions for judges on proof of
inappropriate conduct addresses the need for
accountability. The relative ly simple an d increasing ly
well-publicized character of disciplinary processes, as
well  as the presence of “lay” members in judicial
councils, address the need for openness. The central
tension of judicial discipline lies between judges’ need
for freedom from controls over their conduct as judges,
and the public’s desire to control conduct c onsidered  to
be inappropria te. Indepen dence ca nnot entail li cense;
but discipline  cannot en tail manipula tion. 

In the abstract, the need for judicial discipline
seems obvious. Judges are not above the law; they are
not above their authority as judges. If they act beyond
the bounds of civility, if they use the bench as a pulpit
for non-legal sermonizing, if they exhibit prejudice or
practice discriminatio n, they should be  called to
account.  Discipline for what amounts to non-judicial
behaviour does not offend the proper independence of
the judiciary. In practice, however, separating conduct
that falls within the sphere of proper judicial conduct
from that which falls without, and sep arating conduct
that is properly priv ate from that w hich is subje ct to
public  review, can be extremely difficult. A grave
worry is that the standards imported to judge judges,
reflective though they may be of public opinion, are not
the standards by which judges should be judged. Judges
lose independ ence if they a re liable to discip line just
because they fail to express themselves in accordance
with prevailing idioms, fail to accept as given any
current beliefs, or fail to make the findings tha t public
opinion desires. W hile certa inly there is room  in
judicial councils for members of the public, and
certainly  it is true that disciplinary comm ittees should
be open to public  perspectives, it is vital that a judge be
judged by his  or her judicial and professional peers,
who are aware of the appropriate standards, tolerances,
and limits applicab le to judicial conduct in what may be
highly  emotional and factually complex particular
cases. 

Another aspect of the response to calls for
openness and accountability has been the current
discussion, in which judges have been involved,
respecting judicial appointment policies.24 An extreme
view heard lately in Alberta is that openness and
accountability can be satisfied only if judges are
elected. This not only subordinates judging to politics,

   23 See P. McCormick, “Twelve Paradoxes of Judicial Discipline”

(1998) 9 Constitutional Forum 105.

   24 See R .  A . Macdona ld  and A . Lajo ie, “Auctioneers,  Fence-

Viewers,  Popes — and Judges”  (1998) 9 Constitutional Forum

95.
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but transforms judges into politicians. Fortunately, the
Graham-Wachowich committee rejected this idea.25

A view which has gained so me curren cy in Albe rta
is that openness and acco untability are se rved if judges
are subject to  renewab le or non-ren ewable lim its on the
terms of their appointments. Term  limits also transform
judges into politicians, whose constituencies are either
government or litigants. Rene wable term  limits offend
the independ ence of th e judiciary, since the government
could  renew judges that have favoured it, and not renew
judges whose decisions it disliked. Tenure would be
subject to political control, and would therefore lack
security. We might concede that legislated non-
renewa ble term limits would not directly offend
independence by affecting security of tenure, since a
judge could not be terminated during his or her term
without cause, and  the judge’s p osition wo uld terminate
not because of his or her decisions or conduct, but
through the operation of law. Nevertheless, term limits,
whether renewable or non-renewable, compromise the
impartiality 26 of judges. Th e main pra ctical difficulty
faced by term-limited judges is life after term
expiration. Presumably, a large number of term-limited
judges would not be ready for retirement upon reaching
their term limits. One could expect judges to begin
thinking about post-term life before their terms have
expired. Therein lies the problem: If term-l imits were
renewable, the public might reasonably fear that a judge
who wished to  continue his or her profession as a judge
would  favour the g overnm ent, which ultim ately would
decide whether the judge’s term should be renew ed. If
term limits were non-renewable, judges would  probably
re-enter the practice of law. If judges were
contemplating post-termination employment while on
the bench, the public could reasonably fear that judges
might be inclined to favour potential clients (particular
litigants), or potential employers (law firms or the
government). Fortunately again, the Graham-
Wachowich committee rejected the term-limits idea,
too.27

Yet another view is that while  judges should not be
elected, openness and a ccountability demand  some sort
of pre-appointment public vetting procedure before an
independent appointment committee, so that the pu blic
can gain some appreciation of the characters and
philosophies of those who will hold the powerful
position of judge.28 This sort of procedure  would  not (or
need not) subord inate judging  to politics, so long as the
committe e itself had proper guarantees of independ-
ence, was not itse lf politicized, and  confined itse lf to
inquiries respecting philosophy and experience relevant
to judging. As the experience of our American neigh-
bours has demonstrated, politicized public vetting
degenerates into barely a form  of entertainm ent. A good
public  vetting procedure, though, might well be a
salutary development — not only (or not so much) for
provincial court judges, but for section 96 judges, and
particularly  for judges of the Supreme Court of Canada.

   25 JSPRC Re port, supra  note 4 at 3.

   26 The “impartiality” of the judiciary relates, generally , to the

subjective conditions of judging, the lack of conditions tending

to cause judicial bias or prejudice.

   27 JSPRC Report , supra  note 4  at 2. A  sugges tion rega rded w ith

favour by the Graham-Wachowich committee was the setting of

fixed terms for the appointment of judges to the po sitions of

Chief Judge and Assista nt Chief  Judge: Ibid., 8, 42. (Chief

Judge Wachowich abstained on this iss ue.) The re are two  main

bases for the term limits proposal — the risks of abuses of

administrative power, and the benefits  of collegial governance.

See M.L. Friedland, A Place Apart:  Judicial Independence and

Accou ntability  in Canada  (Ottawa: Canad ian Judic ial Coun cil,

1995 ) 225- 231. A  Chief Judge not bound by term lim its could

exercise his or her adm inistrative p owers o ver othe r judges in

an arbitrary manner. Term limits might deter improper conduct

because  the Chief Judge would  rejoin  his or her colleagues and

share  their status under another Chief Judge’s administration

after his or her term had expired  (assumin g that he o r she wo uld

not retire). Perhaps more important than controlling

hypoth etical risks are the benefits that would follow from

adopting a more collegial approach to the governance of the

Court.  The Court lends itself to collegial — as  oppos ed to

hierarchical — organization. Judges work relatively

independently. Cases must  be decided on their merits; judges do

not decide cases to meet some superior’s demands. Each judge

is something of an expert in an area or areas. There is no

particular reason for a current Chief Judge to remain Chief

Judge indefinitely. Others with inclination and talent are

equally  capable of the job. Sharing administrative duties w ould

allow all judges to take “ownership” of their organization, and

to develo p a com mitmen t to their Co urt as an o rganizatio n; it

would  encourage judges to share their experiences and learning

and to accept the input of others. Adopting a collegial

governance structure m ight we ll enhanc e the Pro vincial C ourt.

Unlike term limits for judicial appointments, term limits for

managerial or administrative judicial positions need not violate

the indepe ndenc e or impa rtiality of the ju diciary. To  avoid

offending constitutional norms the appointment process  would

have to be independent of governmental control. Neither

cabinet nor the legislature (except as it might set out the general

process rules in statute) should control managerial or

administrative appointments.

   28 At the sym posiu m, Judge Albie Sachs described the selection

process for judges of the Constitutional Court of South Africa.

Selectio n is made by a Judicial Service Commission, an

institution independent of both the legislature and the executive.

The Com mission  holds p ublic hea rings in w hich

Comm issioners  vigorously question candidates for judicial

office. The hearings are widely reported in the media. Indeed,

the hearings are vie wed as  having  an impo rtant pub lic

educational value. Despite the openness of the proceedings and

the toughness of the question ing, stron g cand idates, eve n with

controversial back groun ds, h ave put themselves forward for

consideration. Judge Sachs’ view w as that the vetting process

provides legitimacy to the appoin tments p rocess an d credib ility

for successful candidates. Judge Sachs’ opinions on the salutary

effects  of the vetting procedure and on the lack of deterrence of

good candidate s were confirmed by the Honourable Dollah

Omar,  Minister of Justice of South Africa, at an informal round-

table  discussion at the University of Alberta Faculty of Law on

July 10, 1998.
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The public wo uld undo ubtedly  benefit from  listening in
on discussions of political philosophy, the proper role
of judges in a democracy, the n ature of contemporary
judicial functions, the nature of federalism, and the
relationship  of the Charter to legislative governance
(even a lack of discussion would be revealing). As
Judge Albie Sachs has suggested, a public vetting
procedure  can enha nce the legitim acy of the ap point-
ments  process and the credibility of judges. Regretta-
bly, the vetting option was rejected by the Graham-
Wachowich committee.29

FEDERALISM

The third source of challenge to the independence
of the judiciary lies in Canadian federalism, which may
also support the subordination of judging to politics.

A key political problem for Provincia l Court judges
is that Provincial Courts are  provincial. Now, it is true
that a virtue of provincial governments in a federation
is that they are close to grassroots or local concerns,
and can reflect tho se conce rns better than national
governments. Moreover, legislative and insti-tutional
change is relatively easier to achieve at the provincial
level than at the national level. These virtues, however,
can become vices when applied to judges and courts.
Provincial governments are m ore easily pressured than
the federal government to take steps against judges, the
courts, and the ad ministration o f justice. Moreover,
because of the smaller size and relatively more
homogeneous nature of provincial constituencies,
provincial governments may also exert a greater
influence on provincial public opinion than can the
federal gov ernment o n national p ublic opinio n. 

What provincial governments must bear in mind,
whether in shaping or respondin g to public  opinion, is
that the independence of the judiciary is not just another
political position, subject to modification or abolition
by a decision of cabinet or the legislature. It is a
constitutionally-protected foundation of the Canadian
democratic federation. The judiciary is not the servant
of any legislature. Within the jurisdiction assigned to  it
by the Canadian constitution, including the Charter, the
judiciary is as sovereign, distinct, and necessary as the
provincial legislatures and their executives and
Parliament and the federal executive. The basic rule for
provincial governments  — which we would have hoped
should  have gon e without sa ying —  is that they sho uld
neither attack nor encourage attacks on the
independence of the judiciary.

CONCLUSION

A burden lies on all who attended the symposium.
This burden rests least heavily on judges. Judges no
longer live under, in effect, a vow of silence, but they
do face real risks if the y enter the pu blic arena too
loudly  or too often — particularly where the issues at
stake concern th eir own ins titutional well-being. The
burden does rest heavily on academics, members of the
bar, and the media to inform, educate, and seek to
convince with rational arguments those who through
error or opportunism seek to undermine the
independence and impartiality of the judiciary.�

Wayne Renke
Faculty of Law, University of Alberta. These
comments, originally presented at a Symposium on
“Independence and Impartiality: The Case of
Provincial Court Judges,” Centre for Constitutional
Studies, University of Alberta, 21 April 1998, have
been modified and updated for publication
purposes.

   29 JSPRC Re port, supra  note 4 at 3.


