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THE SUPREME COURT AND MANDATORY RETIREMENT:
SANCTIONING THE STATUS QUO

Shirish P. Chotalia

The recent decision of
Dickason v. The Gover-
nors of the University of
Alberta® casts a long
shadow over these words
of Justice MclIntyre. In
Dickason, a majority com-
posed of four justices of
the Supreme Court upheld
mandatory retirement at
the age of 65 years as
"reasonable and justifiable"
discrimination within the
meaning of s. 11.1 of
Alberta's Individual Rights’
Protection Act” In taking
this position, the Court
retracts from the broad and
liberal interpretation given
to human rights legislation in a Charter conscious era.

Olive Dickason, the Appellant in this case, a tenured
professor at the University of Alberta, was forced to retire at
the age of 65 years pursuant to the terms of the collective
agreement between the University and its academic staff. She
filed a complaint with the Alberta Human Rights Commission
alleging that the mandatory retirement policy discriminated
against her on the basis of age, and thereby contravened s. 7
of the Individual Rights' Protection Act of Alberta. Section
1.1 of that statute provides that a contravention of the Act
shall be deemed not to have occurred if the respondent shows
that the alleged contravention was reasonable and justifiable
in the circumstances. The initial Board of Inquiry found in
Professor Dickason's favour, as did the Court of Queen's
Bench. However, the Court of Appeal overturned the lower
Court decision. The Supreme Court then upheld the Court of
Appeal decision.

~ In the majority judgment, Justice Cory addressed the
relationship between the Oakes® test as it applies in assessing
Charter violations and ‘"reasonable and justifiable"
discrimination as referred to in the Alberta human rights
statute. He affirmed that the Oakes test applies to private
defendants provided that "it is applied without any trace of
deference to a private defendant such as an employer or
landlord."

Since the advent of the
Charter of Rights and
Freedoms, the Supreme
Court has. repeatedly con-
firmed the "near constitu-
tional" nature of human
rights legistation, meaning
that it incorporates certain
basic goals of our society.®
The majority here did not
depart from voicing repeat-
ed warnings that "no defer-
ence should be given to
the policy choice of the
defendant as would be the
case in the s. 1 analysis of
a social policy."” In other
words, the Court acknowl-
edged in principle that
while legislatures and Parliament are to be given due defer-
ence and latitude when legislating between competing societal
groups,® a private actor engaged in discriminatory practices is
not to be given the same latitude.

This is a rational position, given that through our
democratic institutions legislators are legitimately placed to

create social policy, while rights offenders have no such

mandate to justify discriminatory practices. Deference to
legislatures has been upheld in Irwin Toy’ and McKinney v.
University of Guelph,'® given their mandate to legislate
between competing interest groups within society with respect
to policy issues, but this reasoning cannot be transposed to
the private defendant:'!

With very few exceptions, employers are not
tepresentative of the general public.” They are not
subject to democratic checks and balances. They are
not in the business of making difficult decisions of
social policy and mediating between competing
claims. They cannot be expected to be free from
private interest in deciding whether to adopt a policy
that infringes upon protected rights.

Further, as Professor Hogg points out in his constitutional law
text:"”

The real threat to egalitarian civil liberties in Canada
comes not from legislative and official action, but
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from discrimination by private persons —employers,
trade unions, landlords, realtors, restaurateurs and
other suppliers of goods or services. The economic
liberties of freedom of property and contract, which
imply a power to deal with whomever one pleases,
come into direct conflict with egalitarian values...

However, after taking this laudable position, the Court
went on to hold that the Oakes test is appropriate only to the
extent that it is applied with "a large measure of flexibility"
and with "due regard to the context ... the regulation of
private relationships.""” This position emasculates the Oakes
test which requires that there be a pressing and substantial
governmental objective, that the legislative means are
rationally connected to those objectives, and that the means
constitute a minimum impairment of the Charter rights
abridged. In stating that "section 11.1 should not be rigidly
constrained by the formal categories" of the Oakes test, the
Court diminishes the quasi-constitutional nature of human
rights legislation, demoting private discrimination to a lower
standard of justification than state discrimination.

The Oakes test has not been applied in a vacuum, but
through a careful contextual analysis of the rights and liberties
at stake."* Further, on many occasions the Court has indicated
that the Oakes test is not to be applied in a rigid and
mechanistic fashion:"

The analytical framework of Oakes has been
continually reaffirmed by this Court, yet it is
dangerously misleading to conceive of s. 1 as a rigid
and technical provision, offering nothing more than
a last chance for the state to justify incursions into
the realm of fundamental rights. From a crudely
practical standpoint, Charter litigants sometimes may
perceive s. 1 in this manner, but in the body of our
nation's constitutional law it plays an immeasurably
richer .role, one of great magnitude and
sophistication.

Antithetically, the Court's application of the flexible,
contextual Oakes test here fails to exemplify their stated
position that "no deference is to be accorded to private
discriminators.” The majority found that the mandatory
retirement policy of the University is rationally connected to
the objectives of renewing facuity by introducing younger
members "who may bring new perspectives to their
disciplines,"'® by preserving the tenure system, by facilitating
planning and management and by protecting "retirement with
dignity" for faculty members."” Finally, it made the cursory
finding that in the "University setting, the policy of
mandatory retirement withstands the minimal  impairment
test."'®

In upholding the status quo, Justice Cory appeared to
draw a distinction between the varioiis grounds of discrimina-
tion: "... age differs from other grounds of discrimination
since everyone of no matter what religion, colour, social
origin, nationality or gender becomes older with the passage
of time.""” I would suggest that the analogous grounds
approach as set out in Andrews v. Law Society of B.C.* not
only confirms that discrimination based on other non-
legislated grounds is prohibited by the Charter, but also that
no one ground warrants greater or lesser constitutional
protection than another.”’ Section 1 may safeguard
"reasonable exercises in line-drawing"® but it does not
diminish either the validity of the ground itself, or the careful
dnalysis required to justify discrimination as in the case with
any other violated Charter right.

In contrast, the reasoning in the minority judgment
written by Justice L'Heureux-Dubé is fully in keeping with
human rights and Charter interpretation precedents. First,
Justice L'Heureux-Dubé confirmed the role of appellate courts
in such cases: "... curial deference to the findings of the Board
of Inquiry is consistent both with principle and precedent."?
In this case the Board of Inquiry had heard viva voce
testimony from twenty witnesses before concluding that
although there was some rational connection between the
policy and the University's goals, mandatory retirement was
not vital to achieving the stated objectives. The effect of the
policy was disproportionate to its objectives. Justice
L'Heureux-Dubé then agreed with the majority in
distinguishing McKinney* from the within case on the
grounds that no legislative deference is to be accorded to a
private offender. This position is consistent with the corollary
minority position that the Oakes test is to be stringently
applied. Given the similarity between the intent, wording and
historical context of s. 1 of the Charter and s. 11.1 of the
IRPA, the strict standard of proof articulated in Oakes is the
appropriate test. "Simply put, this Court owes no deference to
the policy decisions of a private employer, and the use of the
flexible standard in these circumstances is completely
unjustified.">

Justice L'Heureux-Dubé paraphrased Wilson J. in
Andrews v. Law Society of British Columbia® in stating that
as s. 7 of the IRPA "is designed to protect those groups who
suffer social, political and legal disadvantage in our society,
the burden resting on government [or in this case, the
respondent University] to justify the type of discrimination
against such groups is appropriately an onerous one.”?’ Justice
L'Heureux-Dubé thus applied the Oakes test to the
University's mandatory retirement policy. She squarely
confronted Justice Cory's conclusion that "a collective
agreement cannot be readily dismissed from consideration”
characterizing it as a "substantial departure from this Court's
previous statements on the legality of contracting out of
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human rights legislation." She is correct.”® The majority
decision views the collective agreement as a factor
contributing towards the reasonableness of the discriminatory
practice in issue, provided that it was freely negotiated and
does not discriminate "unfairly” against minorities. With due
respect, this position is absolutely contradictory to the
fundamental principles of human rights laws and the Charter,
and is a dangerous precedent to embrace.” Public policy
requires that human rights which respect the inherent dignity
of the individual cannot be the "common currency of
contracts, but values which, by their very nature, cannot be
bartered."*

As in McKinney the University's stated objectives are here

taken to be "pressing and substantial,” but according to Justice
L'Heureux-Dubé they are not rationally connected to a policy
of mandatory retirement. She did not accept the University's
argument that the elimination of mandatory retirement will
threaten the tenure system. The function of tenure is to protect
professors from dismissal based upon unpopular academic
views, not to shield them from individual assessment for
incompetence. Indeed, alternative mechanisms for assessing
competence exist and are in force, including peer evaluation.
The evidence before the Board of Inquiry indicated that other
universities who had abolished mandatory retirement had not
abolished tenure. Accordingly there is no established link
between the objectives and the means. Nor does the opening
of positions to younger academics guarantee the infusion of
fresh ideas. This claim is based upon stereotypical notions of
older persons. Nor is the abolishment of mandatory retirement
necessarily related to underfunding problems as very few
persons choose to continue working after the age of 65 years:
one fifth of one percent.”' Finally, pursuant to the Oakes test,
the means do not constitute a minimal impairment of
individual rights because individual assessments of
competence are appropriate and existent.

In dealing with the proportionality argument, Justice
L'Heureux-Dubé rejected the majority position that mandatory
retirement results in the benefits of financial compensation
through secure and reasonable pension provisions, given that
the University failed to adduce evidence regarding the
economic consequences of the elimination of the policy. "The
devastating effects that forced retirement has on a worker's
finances, and self-esteem are grossly disproportionate to any
advantages accrued to the University by its discriminatory
practice...."” Further, Justice L'Heureux-Dubé made a salient
point when she noted briefly that "women are penalized, in
particular, because they tend to have lower paying jobs which
are less likely to offer pension coverage, and they often
interrupt their careers to raise families."”

The careful and perspicacious Oakes analysis of Justice
L'Heureux-Dubé for the minority authenticates the expressed
view of all the Justices that a private discriminator is not to
be given the deference normally accorded to a legislature.
Unfortunately, it is only the minority of the Court that is not
afraid to challenge the status quo when the protection of civil
liberties so dictates. Lord Denning once said: "You need have
no fear. The Judges ... have always in the past —and always
will —be vigilant in guarding our freedoms. Someone must be
trusted. Let it be the judges.”** The majority decision in
Dickason leaves us pondering the optimism of Lord Denning's
statement.* : ‘
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