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CONSTITUTIONAL DIALOGUES BETWEEN COURTS ANDLEGISLATURES: CAN WE TALK?
The Honourable Chief Justice Catherine A. Fraser

INTRODUCTION
The topic we have been asked to address isCourts on Legislatures.  This raises the issue about1the nature of the relationship between courts andlegislatures in a constitutional democracy (and formy purposes, I treat the executive and legislativebranches as one). The relationship between courtsand legislatures is complex and challenging.However, it need not be controversial andconflicted as long as each understands andrespects the institutional role played by the other–  and the dividing line between them.
The relationship between courts andlegislatures is often characterized in terms of adialogue. Hence, the title of this presentation:“Constitutional Dialogues Between Courts andLegislatures: Can We Talk?” The dialogue theoryis not a new one, but it was new to Canada whenintroduced by Peter Hogg and Allison Bushell in1997.  Since then, it has been readily embraced in2this country, including by the Supreme Court ofCanada itself.  In fact, it was an American,3Alexander Bickel, who thirty-five years ago first

postulated a theory of judicial review based oncourts and legislatures playing distinct butcomplementary roles in a dialogue not onlybetween themselves but with society.4
The dialogue metaphor is a useful one forcomparative and explanatory purposes. However,like all metaphors, it only takes us so far. Whenone speaks of a dialogue in the context of courtsand legislatures, it conjures up an image of twoinstitutions – courts and legislatures – talking toeach other where the focal point is the powerdynamics between the two. What is missing fromthis debate about the respective roles of eachinstitution is the underlying purpose of thatdialogue. Courts and legislatures exist for a reason– and that reason is to serve the public interest.Both courts and legislatures are accountable to thepublic interest, though in different ways.Therefore, setting aside abstract theories about therelationship between the two, in the end, it is notabout courts and legislatures; it is about the publicinterest.
It seems to me that the dialogue metaphor inits current form obscures this critical dimension.For my part, a dialogue between the courts and thelegislatures must necessarily include the publicwhom the courts and legislatures both serve. Thisraises a number of questions.  What role does thepublic interest play in the on-going dialoguebetween courts and legislatures? Does that roleexist within the dialogue or outside it? Whorepresents the public interest? This public interestdimension to the role of each institution meansthat, on occasion, disagreements may well arisebetween courts and legislatures relating to how

  This article is a slightly revised version of a paper delivered at1 the conference on Legislatures and Constitutionalism: The Roleof Legislatures in the Constitutional State, Centre forConstitutional Studies, Banff Centre, Banff, Alberta, 2-5 July2004.  Peter W . Hogg & Allison A. Bushell, “The Charter Dialogue2 Between Courts and Legislatures (or Perhaps the Charter ofRights Isn’t Such a Bad Thing After All)” (1997) 35 OsgoodeHall Law Journal 75[Hogg & Bushell]. That metaphor has beencriticized in Christopher P. Manfredi & James B. Kelly, “SixDegrees of Dialogue: A Response to Hogg and Bushell” (1999)37 Osgoode Hall Law Journal 513; see also Christopher P.M anfredi & James B. Kelly, “Dialogue, Deference andRestraint: Judicial Independence and Trial Procedures” (2001)64 Saskatchewan Law Review 323.  See for example, Vriend v. Alberta  [1998] 1 S.C.R. 493 at 562-3 67, online: CanLII <http://www.canlii.org/ca/cas/scc/1998/1998scc30. html>.   See A lexander Bickel, The Supreme Court and the Idea of4 Progress (New York: Harper &  Row, 1970). 
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that interest might best be served. Resolving theseissues may prove difficult if the courts’ role inprotecting the public interest is not recognized.Take one very practical example – court fees.Ought these be set by government alone or inconsultation with the courts? 
The debate about the judicial role in aconstitutional democracy is not unique to Canada.Similar issues dominate discussions about courtsand legislatures in the U.S. However, whileCanada and the U.S. have much in common onthis subject, there is one key constitutionaldifference between the two countries. TheAmerican Constitution, unlike Canada’s, does notcontain any limitations on the judicial reviewpower. In Canada, section 1 of the Charter ofRights and Freedoms,  the reasonable limitation5exception, and section 33,  the notwithstanding6clause, afford legislatures a greater opportunitythan their American counterparts to saveinitiatives which might otherwise offend Charterrights.  The American Constitution, by contrast,7

contains no comparable clauses. Couple this withjudicial supremacy, which has been firmlyembedded in the U.S. since Marbury v. Madison,8and add to the mix the difficulties in changing theAmerican Constitution, and it is easy to see whyarguments in the U.S. about the legitimacy of thejudicial role tend to devolve into arguments aboutthe judges themselves – whom to appoint, howthey think, and what they will decide aboutspecific issues, especially contentious socialissues.
Canada is also different from the U.S. foranother reason. The role of the courts in Canada– as defenders of constitutional rights with fulljudicial review powers and an arsenal of remediesto match those powers – represents a deliberateand conscious choice made by our elected andaccountable governments only twenty-three yearsago, when they decided to entrench rights andfreedoms in a charter of rights. To enforce Charterrights and protect Canadians, the provincial andfederal governments explicitly conferred on thecourts the constitutional duty to determine whetherchallenged state action met Charter standards.This being so, there can be no debate at this timeover the legitimacy of the judicial role in defenceof constitutional rights. That debate ended in 1982with legislative action. 
The Charter added numerous rights to ourConstitution: civil rights, such as freedoms ofreligion, expression, and association; the right tomobility; the right to counsel; and the right tosecurity of the person. As well, it entrenchedhuman rights, such as equality, linguistic rights,Aboriginal rights, non-derogable gender equalityrights, and multiculturalism. And taking a pageout of the European Convention for the Protectionof Human Rights and Fundamental Freedoms,  the9

  Section 1 of the Canadian Charter of Rights and Freedoms,5 Part I of the Constitution Act, 1982, being Schedule B to theCanada Act 1982  (U.K.), 1982, c. 11, online: CanLII< h t tp : / /w w w .ca n l i i . o rg / c a / c o n s t e n /c o n s t1 9 8 2 .h tm l# I>[Charter], provides: “The Canadian Charter of Rights andFreedoms guarantees the rights and freedoms set out in itsubject only to such reasonable limits prescribed by law as canbe demonstrably justified in a free and democratic society.”  Section 33 of the Charter provides:6   (1) Parliament or the legislature of aprovince may expressly declare in an Act ofParliament or of the legislature, as the casemay be, that the Act or a provision thereofshall operate notwithstanding a provisionincluded in section 2 or sections 7 to 15 of thisCharter.
    (2) An Act or a provision of an Act inrespect of which a declaration made under thissection is in effect shall have such operationas it would have but for the provision of thisCharter referred to in the declaration.
     (3) A declaration made under subsection(1) shall cease to have effect five years after itcomes into force or on such earlier date asmay be specified in the declaration.
   (4) Parliament or the legislature of aprovince may re-enact a declaration madeunder subsection (1).
      (5) Subsection (3) applies in respect of are-enactment made under subsection (4).   Section 1 of the Charter is the primary means through which7 the courts and legislatures engage in an on-going dialogue. Thissection allows legislatures to respond to court decisions strikingdown legislation by shoring up the rationale for impugned

legislation or re-enacting the challenged legislation in anotherform. If a law is to be saved under s. 1, it must pursue animportant objective, be rationally connected to that objective;impair the rights affected no more than is reasonably necessaryto accomplish that objective, and not have a disproportionatelysevere effect on the persons to whom it applies: R. v. Oakes[1986] 1 S.C.R. 103, online: CanLII <http://www.canlii.org/ca/cas/scc/1986/1986scc7.html>. If legislation founders, it isusually in connection with what is often called the “minimalimpairment” requirement of Oakes.  Marbury v. M adison , 5 U.S. 137 (1803), online: Constitution8 Society <http://www. constitution.org/ussc/005-137a.htm>.  4 November 1950, 213 U.N.T.S. 222, Eur. T.S. 5. For example,9 Article 8(2) states: “There shall be no interference by a publicauthority with the exercise of this right except such as is in
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governments of the day agreed on behalf of we,the people, that these guaranteed rights weresubject only to those reasonable limitsdemonstrably justified in a free and democraticsociety. This set the bar of permissible state actionintruding on those rights relatively high – anddeliberately so.
What the Charter has done is make theCourt’s role as lawmaker more explicit, morepronounced, and more controversial, especiallywhen it comes to interpreting constitutional rights.The reason is that when judges interpret theserights, we determine the extent to which minorityrights are entitled to interfere with the majoritarianones and, thus, the status quo. When the judiciaryis called on to consider whether the status quotrenches, for example, on equality rights, it may berequired to conclude that it does. The responsethat sometimes follows when a judge affirmsrights for women, racial minorities, the disabled,gays, lesbians, or any other disadvantaged groupis that judges are engaged in judicial activism. Thecriticism seems to be that it should be thelegislature and not the courts that determines thescope of rights – and for the courts to do soamounts to impermissible judicial intrusion onlegislative supremacy. Indeed, the judge’sdecision may be challenged, even to the extent ofquestioning the legitimacy of the judicial role.Those courts that do so overlook a fundamentalfeature of democracy. As Madam Justice RosalieAbella has compellingly pointed out, “[t]he mostbasic of the central concepts we need back in theconversation is that democracy is not – and neverwas – just about the wishes of the majority. Whatpumps oxygen no less forcefully through vibrantdemocratic veins is the protection of rights,through courts, notwithstanding the wishes of themajority.”  Thus, in interpreting and enforcing the10Charter, the courts are doing precisely what theCanadian Constitution requires – ensuring that thestate does not trespass on constitutional rights andfreedoms. 

I now want to return to sections 1 and 33. Asmentioned, the existence of these sections in ourconstitutional text places Canada in a differentposition than the U.S. In both countries, certainrights are defined by built-in limitations – forexample, the right to be free from unreasonablesearch and seizure.  It is true that Canada has11section 1 and the U.S. does not. But under section1 of the Charter, the reasonable limit in a free anddemocratic society exception, it is the courts andcourts alone that decide the scope of section 1. 
What makes Canada so distinctive in terms ofthe relationship between courts and legislatures issection 33 of the Charter, the notwithstandingclause. This legislative override allows legislaturesto enact laws that are exempt from certain sectionsof the Charter. When section 33 is invoked, it isthe legislature, and not the courts, that is entitledto define the content of, and limits on, a right –and to have the final word. Those rights subject tothe legislative override are section 2 (freedoms ofreligion, expression, peaceful assembly andassociation), the legal rights in sections 7-14, andequality rights in section 15. However, legislaturescannot override democratic rights (sections 3-5),mobility rights (section 6), language rights(sections 16-23), gender equality rights (section28), and Aboriginal rights (section 35).
How does section 33 operate? When stateaction is challenged, the usual process involves atwo-step analysis: is there a breach of a guaranteedright, and if so, is that breach nevertheless justifiedunder section 1? Section 33 steps past thisbreach/justification analysis. The notwithstandingclause is premised on the assumption that even ifa government is unable to justify a Charter breachto the courts under section 1, that government willstill have the option, if it chooses to invoke section33, to try to justify the breach to Canadians.Viewed from this perspective, section 33 wasdesigned as a saving provision under which agovernment must account to the people, not the

accordance with the law and is necessary in a democraticsociety in the interests of national security, public safety or theeconomic well-being of the country, for the prevention ofdisorder or crime, for the protection of health or morals, or forthe protection of the rights and freedoms of others.”  Rosalie Silberman Abella, “The Judicial Role in a Democratic10 State” (2000) 8:1-3 Canada Watch   8 at 10, online: <www.robarts.yorku.ca/robarts/projects/canada-watch/pdf/cw_8_1-3.pdf> [emphasis in original].

  Section 8 of the Charter provides: “Everyone has the right to be11 secure against unreasonable search or seizure.” Amendment IVof the U.S. Constitution provides: “The right of the people to besecure in their persons, houses, papers, and effects, againstunreasonable searches and seizures, shall not be violated, andno W arrants shall issue, but upon probable cause, supported byOath or affirmation, and particularly describing the place to besearched, and the persons or things to be seized.” 
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courts, for impugned state action. To invoke thenotwithstanding clause, a legislature must make anexpress declaration that it is overriding a particularCharter right. Any such override also contains asunset provision; the notwithstanding declarationends after five years unless renewed.  12
The federal government and the vast majorityof provincial governments have never invoked thenotwithstanding clause.  This might explain in13part the absence of any real debate about the roleof section 33 in the dialogue between courts,legislatures – and the public. Yet, it is difficult toengage in a proper dialogue between courts andlegislatures if we cannot talk fully about the use ofsection 33. Why is this so? Why, twenty-plusyears into the Charter, is the legitimacy of section33 challenged by the legal community?  I wish to14emphasize that I am not suggesting that the use ofsection 33 by any legislature should ever becomea matter of routine. To the contrary. Both theframework of our constitution and the historicalcontext support the view that the role played bysection 33 was intended to be a truly exceptionalone – and should continue to be treated as such.Nor am I endorsing the use of section 33 for anyspecific purpose. Let me take you back to Ottawa,September 1980, and a First Ministers’Conference on the Constitution. The federal

government and the provinces were debating thedesirability of repatriating the CanadianConstitution and entrenching a charter of rightsand freedoms. The federal government was astrong proponent of entrenchment and full judicialreview. A number of provinces feared a wholesalemove to the American approach, judicialsupremacy, and the consequential loss ofParliamentary supremacy. Therefore, they didwhat Canadians typically do when faced with aseemingly intractable problem: they compromised.As an aside, section 33 is so characterized bycontroversy that there is even disagreement onwho proposed it. Since this conference is inAlberta, I choose to credit The Honourable PeterLougheed, former Premier of Alberta. He advisesthat he proposed the notwithstanding clause toovercome the constitutional divide between thosegovernments supporting judicial supremacy andthose supporting Parliamentary supremacy. Therest, as they say, is history. The notwithstandingclause became a key element in the finalagreement made on 5 November 1981 to repatriatethe Canadian Constitution.  Regardless of the15motivation behind the inclusion of section 33,therefore, the notwithstanding clause constitutes alinchpin in the constitutional bargain – one thatwas intended to be a significant component in thenew balance struck by the Charter between courtsand legislatures. 
With repatriation and entrenchment of theCharter, Canada took a giant step away from ourpast – which had been characterized by anemicand largely ineffective bills of rights enactedfederally and provincially – to a much differentfuture, one in which the judiciary was assigned theprimary role as defender of constitutional rights,but governments were entitled in certain cases toinvoke a legislative override. Given this historicalbackground, it is somewhat surprising that seriousquestions are now being raised about thelegitimacy of a legislature’s invoking section 33.

  The express declaration requirement coupled with the sunset12 provision impose a further check on the legislative overridesince the legislature must revisit the issue within the five-yearsunset period that typically encompasses an election during thattime frame. These points have been compellingly made by TsviKahana, “Understanding the Notwithstanding M echanism”(2002) 52 University of Toronto Law Journal 221 at 231[Kahana].  Section 33 has been invoked seventeen times by the Québec,13 Alberta, Saskatchewan, and Yukon legislatures. See TsviKahana, “The Notwithstanding M echanism and PublicDiscussion: Lessons from the Ignored Practice of Section 33 ofthe Charter” (2001) 44 Canadian Public Administration 253 at257.  I do not intend to analyze s. 33 from the perspective of various14 dialogic theories of judicial review. M any learned articles havebeen written on this subject exploring those theories, includingthose based on coordinate construction of the constitution,courts’ accountability to society, and courts and legislaturesplaying distinct but complementary roles. See for example thethorough and thoughtful article by Kent Roach, “Constitutionaland Common Law Dialogues Between the Supreme Court andCanadian Legislatures” (2001) 80 Canadian Bar Review 481[Roach]. Also excluded is any discussion of how theavailability of s. 33 might respond to arguments that strongpowers of judicial review can lead either to policy distortion, onthe theory that legislators focus unduly on whether legislationwill survive Charter scrutiny, or to democratic debilitation, onthe theory that legislatures abdicate their responsibilities toconsider the constitution to the courts. 

  Had the Premiers not agreed to the Charter, the Prime Minister15 was apparently prepared to proceed with a national referendumon the issue of patriation and the charter of rights. According topolls of the day, the majority of Canadians favoured anentrenched charter of rights. W hat the vote would have beenhad the issue been joined on the presence or absence of alegislative override is another issue. See Roy Romanow, JohnW hyte & Howard Leeson, Canada ... Notwithstanding TheMaking of the Constitution 1976-1982  (Toronto: Carswell,1984) at 205-206, where the authors explore a number ofproblems that a referendum would have entailed.
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To be sure, there were those who, from the start,predicted that the notwithstanding clause wouldrarely be used. But those predictions were basedon the fact that its use would come with a politicalprice, not on any claimed illegitimacy.  And16although the clause has never been invokedfederally or in the vast majority of provinces,twenty-three years of a new constitution, withlimited or no use of section 33, does not aconstitutional convention make.17
Section 33 represented a compromise betweenthose who favoured judicial supremacy for allrights and those who were equally passionate indefence of Parliamentary sovereignty. It was acompromise on two levels. First, the adoption ofthe notwithstanding clause made it possible for allgovernments, other than Québec, to agree to theresulting constitutional package. Second, thesection 33 override represented a compromisebetween the two extremes in the debatesurrounding entrenchment of rights and judicialreview. As Paul Weiler explained, the overrideresulted in “a compromise, between the Britishversion of full-fledged parliamentary sovereigntyand the American version of full-fledged judicialauthority  over constitu tional matters.”18Consequently, neither institution was given thefinal say in all cases. The courts do not have thefinal say on all rights because of section 33; andthe legislatures do not have the final say becausethe section 33 override does not apply to all rightsand, in any event, it does not last forever. 
However, as sometimes happens when peoplecompromise on principles, the principles – andconflicts arising from the clash of principles – donot necessarily go away. While a compromise

represents an attempt to bridge a gap betweendifferences, it does not always mean that a trueconsensus has been reached. Witness the originalargument about judicial supremacy versusParliamentary sovereignty now being played outin a different way as strong differences have arisenconcerning the legitimacy of a legislature’sinvoking section 33.
Let me now turn to those differences. First,some see this issue in terms of fundamental rights.In their view, all rights are inalienable. Thecontent and shape of those rights existindependent of judicial definition. Thus, anyrestriction on such rights would be an affront tohuman dignity and the moral underpinnings of ourdemocracy. Hence, no legislature should ever usesection 33 to override inalienable rights. Othersdisagree, pointing out that characterizing all rightsas inalienable is not accurate. Some rights areinalienable, but some are not. A number ofCharter rights are open-ended and deliberately so.Hence, the use of indeterminate and generallanguage in several sections. Take section 7 forexample.  This broad right is not susceptible to19precise and exhaustive definition. With thissection and others, the courts therefore play asignificant role in defining the content and scopeof the right. This being so, those who support thepossible use of section 33 contend that if alegislature should determine that a court has gonetoo far in settling the content of a right – and thelegislature is willing to pay the political priceinvolved in invoking the legislative override andrestricting the content of that right – then there isnothing illegitimate about its doing so. In otherwords, where there is no unanimity on what isincluded in a right, the margin for legislativeinvolvement in defining the limits of that right ismore defensible. It must be conceded that if onestepped back twenty-three years and askedlawyers, the academic community, thegovernments, and the public how the courts would  Prior to his appointment to the Supreme Court of Canada,16 Gerard LaForest predicted that s. 33 would rarely be used giventhe political unpopularity of doing so: Gerard V. LaForest, “TheCanadian Charter of Rights and Freedoms: An Overview”(1983) 61 Canadian Bar Review 19 at 26. His thesis was thatthe courts would generally defer to legislation re-enacted inanother form than the one initially rejected by the courts.  The fact that s. 33 has rarely been used does not mean it cannot17 be used when and if a legislature chooses to do so. A similarargument that the non-use of a right constituted desuetude wasmade and dismissed by the Supreme Court of Canada inconnection with the power of the Governor-General to disallowprovincial Acts: Reference re Powers of Disallowance andReservation  [1938] S.C.R. 71.  Paul C. W eiler, “Of Judges and Rights, or Should Canada Have18 a Constitutional Bill of Rights?” (1980) Dalhousie Review 205at 232.

  Section 7 provides: “Everyone has the right to life, liberty and19 security of the person and the right not to be deprived thereofexcept in accordance with the principles of fundamentaljustice.” However, there is no unanimity on what is protectedunder s. 7. The recent decision of the Supreme Court of Canada,which addressed whether the Québec government had breachedCharter rights by not extending to young unemployedindividuals the same benefits as extended to older citizens,illustrates this point Gosselin v. Québec (Attorney General)[2002] 4 S.C.R. 429, 2002 SCC 84, online: CanLII <http://www.canlii.org/ca/cas/scc/2002/2002scc84.html>.
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define certain legal rights under the Charter, fewwould have predicted where we are today.
Second, some see the conflict in the event ofa Charter breach as one involving the individualversus the state only. On this view of Charterbreaches, there is only one right at stake – and thestate is seeking to deprive a person of that right.They argue that once the courts have determinedthat state action breaches the Charter, the stateshould not use another instrument of state action,section 33, to override the breach. In their view,section 33, while legal, lacks legitimacy as alegislative option. The state should instead defer tothe courts. Those who defend the legitimacy ofsection 33 point out that sometimes rights conflict,and state action is often motivated not by a pursuitof the state’s own social goals but rather by a feltneed to protect countervailing rights.  Take, forexample, Parliament’s efforts to protect themedical records of sexual assault complainants bycurtailing fishing expeditions by defencecounsel.  20
Certainly, the Supreme Court of Canada hasmade it clear that there is no hierarchy of rightsunder the Charter.  This statement constitutes a21strong recognition that there are competing rightsand that when rights collide, a court must balanceand weigh competing rights and make a valuejudgment about which right will prevail, in whatcircumstances, and to what extent. Indeed, apreference for one right over another may not beshared, even by all judges on the Supreme Courtof Canada itself.  Accordingly, to those who see22

section 33 as a useful tool, sometimes the balancechosen may not be sufficiently responsive to thelegitimate needs of Canadian society. In thisevent, in their view, it is not unreasonable for alegislature to elect to place a different weight oncertain rights than a court has chosen to do. Theyargue that when section 33 is used to reversejudicial interpretations of some rights –  in whatmay be highly contested 5:4 decisions of theSupreme Court of Canada – legislatures are noteroding rights, but rather righting the balance.  Third, those opposed to the legislativeoverride view courts as the guardian offundamental rights and freedoms. Only the courtshave the institutional characteristic required,namely independence, to defend individuals andminorities against improper actions. This is whythe courts, and not the legislatures, must have thefinal say on protected rights. Those in support ofthe possible use of section 33 contend that thisapproach to judicial decision-making overlooksthe fact that in many cases of conflicting rightsthere is no absolute right or wrong answer. Whatmakes an answer a final one is that five judges onthe Supreme Court of Canada decided a case thatway, even if four judges on that Court reached acontrary conclusion, choosing, for example, toplace rights of other vulnerable groups on thescale. In their view, it is difficult to contend that adecision of four judges on the Supreme Court is anunreasonable one.  As one academic has said,23“[t]he correct understanding of judicial finality isneither that courts are final because they areinfallible, nor that they are infallible because theyare final, but, instead, that they are final eventhough they are fallible.”  Further, since the24dissents of today may well be the majoritydecisions of tomorrow, those who support the useof section 33 contend that legislative interventionin support of a reasoned and principled dissent is
  Parliament passed the first rape shield legislation in 1982. That20 legislation was later declared unconstitutional in R. v. Seaboyer;R. v. Gayme [1991] 2 S.C.R. 577, online: CanLII <http://www.canlii.org/ca/cas/scc/1991/1991scc68.html>. Parliament thenresponded to the Supreme Court decision w ith s. 276 of theCanadian Criminal Code, R.S.C. 1985, c. C-46, online: CanLII<http://www.canlii.org/ca/sta/c-46/>. That legislation has sincebeen upheld in R. v. Darrach [2000] 2 S.C.R. 443, 2000 SCC46, on line: C anLII <h ttp://ww w .canlii.org/ca/cas/scc/2000/2000scc46.html>.  Dagenais v. Canadian Broadcasting Corp . [1994] 3 S.C.R. 83521 at 877, online: CanLII <http://www.canlii.org/ca/cas/scc/1994/1994scc102.html>.  That can be seen by the numerous cases in which the Supreme22 Court has split 5:4 on Charter issues. See, for example,Rodriguez v. British Columbia (Attorney General) [1993] 3S.C.R. 519, online: CanLII <http://www.canlii.org/ca/cas/scc/1993/1993scc101.html>; R. v. O’Connor [1995] 4 S.C.R. 411,online: C anLII <http://w w w .canlii.org/ca/cas/scc/1995/1995scc103.html>; RJR-MacDonald Inc. v. Canada (AttorneyGeneral) [1995] 3 S.C.R. 199, online: CanLII  <http://www.canlii.org/ca/cas/scc/1995/1995scc72.html>; R. v. Egan [1995]

2 S.C.R. 513, online: CanLII <http://www.canlii.org/ca/cas/scc/1995/1995scc49.html>  R. v. Rockey [1996] 3 S.C.R. 829,online: C anLII <http://w ww.canlii.org/ca/cas/scc/1996/1996scc111.html>; R. v. Feeney [1997] 2 S.C.R. 13, online:CanLII <http://www.canlii.org/ca/cas/scc/1997/1997scc47.html>; R. v. Hydro-Québec [1997] 3 S.C.R. 213, online:<http://www.canlii.org/ca/cas/scc/1997/1997scc80.html>; andR. v. Corbiere [1999] 2 S.C.R. 203 online: CanLII <http://www.canlii.org/ca/cas/scc/1999/1999scc29. html>.   In fact, there may be cases in which, if one added up all the23 votes on the courts below, a majority of judges supported theminority interpretation.   Kahana, supra note 12 at 243 [emphasis in original].24
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quite appropriate. On this thinking, if the dissentcan inform future majority decisions, then why nota legislative decision at an earlier stage? And ifthis cannot be achieved through reply legislationsaved under section 1, then why not the section 33override? Or to put it the way that two academicshave done, “If Parliament cannot side with theminority in a closely contested judicialdisagreement, then the promise of inter-institutional ‘dialogue’ amounts to very little.”  25
Fourth, those who dispute the legitimacy ofsection 33 tend to assume that courts will alwaysbe protecting rights and legislatures will always bebreaching them. Others suggest that this is neithera respectful premise nor one that is historicallycorrect. There is no doubt that courts can beexpansive in defence of rights or restrictive incurtailing rights.  And governments can be thesame. The Lochner  era in the U.S. – during26which the courts were a barrier to progressivegovernment legislation, striking it down asunconstitutional –  is an example of that.  Unable27to rely on a legislative override such as section 33,the U.S. President instead proposed a “courtpacking” bill.  28
Fifth, a strong argument against the use ofsection 33 is that governments already have asufficient opportunity to protect their legislativeagendas under section 1. In other words, why issection 33 necessary when section 1 is available tosave legislation? Furthermore, those who questionthe use of section 33 point out that mostlegislation struck down by the courts has been re-enacted in some form and ultimately upheld by thecourts under section 1. In other words, section 1,in both content and scope is, and should continueto be, the primary vehicle for dialogue betweencourts and legislatures. There can be little doubt

that the existence of section 1 weighs very heavilyin favour of restricting any use of the section 33override to exceptional cases. Those who supportthe legitimacy of section 33 contend that thissafety valve is required if repeated legislativeefforts should continue to be struck down by thecourts on the grounds that the means chosen toachieve the objective are not the least restrictive –regardless of how compelling and consistent withthe public interest that objective might be. Further,they point out that the section 1 analysis rests onwhat is demonstrably justified in a free anddemocratic society and that there will be a rangeof legislative choices since not all democracieshave exactly the same laws. They also stress thatan analysis under section 1 of the Charter does nottypically focus on a comparative law analysis ofother democratic countries.
More fundamentally, though, more than oneacademic has argued that if section 33 is not anoption available to legislatures, courts might feelmore constrained in their judicial review role andmore inclined to defer to legislatures under section1 when reply legislation comes back before acourt. This would in turn lead to an unnecessarilyrestrictive interpretation of rights, therebyimpeding the development of rights. On thistheory, therefore, the availability of the section 33override will, on balance, be more useful inpromoting rights than restricting rights or, at thevery least, will promote public involvement in ourdemocratic institutions.29
Sixth, those who assert that judicialsupremacy must prevail presume that the courts’pronouncements on guaranteed Charter rights arecorrect. Those who advocate the use of section 33disagree; in their view, the process may not be aspure as many might believe. In other words, intheir view, courts do not always get it right. Forexample, in 1928 the Supreme Court of Canadaconcluded in Edwards v. Canada (AttorneyGeneral)  that women were not persons for30  D ennis B aker &  R ainer K nopff, “M inority R etort: A25 Parliamentary Power to Resolve Judicial Disagreement in CloseCases” (2002) 21 W indsor Yearbook of Access to Justice 347at 354.  Lochner v. New York, (1905) 198 U.S. 45, online: Constitution26 Society <http://www.constitution.org/ussc/198-045b.htm>, wasa case in which the state legislature’s efforts to limit the hoursof employment was found to be an arbitrary interference withthe freedom to contract guaranteed by the United StatesConstitution. The United States Supreme Court declined to findthis interference to be a valid exercise of the police power toprotect public health, safety, morals, or general welfare.   Hogg & Bushell, supra  note 2 at 78.27  Peter H. Russell, “Standing Up For Notwithstanding” (1991) 2928 Alberta Law Review 293 at 298.

  For examples of those who have argued that s. 33 makes courts29 bolder, see Lorraine Eisenstat W einrib, “Canada’s Constitu-tional Revolution: From Legislative to Constitutional State”(1999) 33 Israel Law Review 13 at 49; Roach, supra  note 14 at530.  Reference as to the meaning of the word “Persons” in section30 24 of the British North America Act, 1867 [1928] S.C.R. 276,o n l i n e :  C a n a d i a n  H u m a n  R i g h t s  C o m m i s s i o n<http://w w w .chrc-ccdp .ca/en/brow seSubjects/edw ardsscc.asp>.
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purposes of appointment to the Senate. It took anappeal to what was then the final court of appealfor Canada, the Privy Council, to reverse thatdecision in 1930.  Further, the fact that courts of31appeal in Canada, including the Supreme Court ofCanada, reserve the right to overrule bindingprecedent is itself recognition that, sometimes,court decisions m ay  warrant reversal.Accordingly, those who consider section 33 as alegitimate legislative option ask this rhetoricalquestion: If a court can change its mind, why can’ta legislature use section 33 to correct a courtdecision in a more timely manner?
No matter what view one takes of the originalintention behind section 33, whether to correctjudicial errors, or to protect legislative initiatives,or to provide a safety net where the legislaturesimply disagrees with a judicial decision, onepoint is clear. Section 33 was intended to be anexceptional tool only. It will also be evident thatthe legitimacy of the use of section 33 will be lesslikely to be challenged where legislatures areexpanding and not restricting rights, or wherelegislatures are changing the balance betweenotherwise-conflicting rights. 
In all cases, the burden on the legislature toconvince the public why it must interfere withwhat are otherwise protected constitutional rightswill be a very heavy one. How will the publicinterest be protected, and what publicconsultation/hearings/committee process will beundertaken before a legislature takes this step?After all, one of the reasons for the section 33process is to ensure that legislators make decisionsfrom positions of full knowledge andunderstanding of the consequences of the stepsthey will be taking. As the Honourable PeterLougheed has said:32
The purpose of the override is to providean opportunity for the responsible andaccountable public discussion of rightsissues, and this might be undermined iflegislators are free to use the overridewithout open discussion and deliberationof the specifics of its use.

The Charter is only twenty-three years old and theequality provisions have been in force for onlytwenty years. We are still at an early stage in theCharter’s evolution and the rights and freedomsguaranteed under it. As we continue to talk, andcome to recognize the extent to which courtdecisions are sometimes based on a weighing andbalancing of competing rights, we may betterunderstand the conflicts and compromisesinvolved in shaping the scope of those rights and,in turn, the respective roles of the courts andlegislatures in maintaining an open, constructiveand continuous dialogue in the public interest.
The Honourable Catherine A. FraserChief JusticeCourt of Appeal of Alberta

  Edwards v. Canada (A.G.), [1930] A.C. 124 (P.C.).31  Peter Lougheed, “W hy A Notwithstanding Clause?” (1998) 632 Points of View 1 at 16.
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