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On 30 September 2013, the Prime Minister 
announced the nomination of Marc Nadon,1 
a Federal Court of Appeal judge, to fi ll the seat 
vacated by Supreme Court Justice Morris Fish.2 
Th e announcement was accompanied by an 
unusual supporting document — an opinion by 
a former Supreme Court Justice, Th e Honour-
able Ian Binnie.3 Asked whether the Supreme 
Court Act4 permits the appointment of Federal 
Court judges, Binnie wrote a brief memorandum 
arguing that it does — a conclusion endorsed by 
another former Supreme Court Justice, Lou-
ise Charron, and Professor Peter Hogg.5  Aft er 
Nadon was sworn in, a Toronto lawyer launched 
proceedings in Federal Court to contest the 
appointment. Th is prompted Nadon to decline 
to participate in court hearings until the issue is 
resolved.6 On October 22, in apparent response to 
these events, the federal government announced 
that it would introduce a “declaratory” change 
to the Supreme Court Act. It has also sought an 
advisory opinion from the Supreme Court of 
Canada as to whether someone in Nadon's posi-
tion is qualifi ed for appointment.7

In this brief paper, we examine the interpre-
tive problem raised by Justice Nadon’s appoint-
ment. Because Binnie’s interpretation of sections 
5 and 6 is one of the only discussions of this 
issue, and is likely to infl uence any subsequent 
legal analysis, we take his opinion as a starting 
point.

I. Binnie’s memorandum
Section 5 of the Supreme Court Act states: “Any 
person may be appointed a judge who is or has 
been a judge of a superior court of a province or 
a barrister or advocate of at least ten years stand-
ing at the bar of a province.” Section 6 provides: 
“At least three of the judges shall be appointed 
from among the judges of the Court of Appeal or 
of the Superior Court of the Province of Quebec 
or from among the advocates of that province.” 
Mr Justice Nadon was, at the time of his nomina-
tion, neither a judge of a Quebec superior court 
nor a current member of the practicing bar.8 It 
is not clear that he is “among the advocates” of 
Quebec within the meaning of section 6.

Binnie observed, correctly, that section 6 
cannot be read in isolation. Reading it in con-
junction with section 5, he concluded that it does 
not restrict the class of potential nominees to 
current advocates of the Quebec bar.9 Th e French 
version of section 5 reads: “Les juges sont choi-
sis parmi les juges, actuels ou anciens, d’une cour 
supérieure provincial et parmi les avocats inscits 
pendant au moins dix ans au barreau d’une 
province.” Th e word “inscrits”, Binnie acknowl-
edged, “could be interpreted to mean current 
membership.”10 He found, though, that the Eng-
lish version “clear[ly] and unambiguous[ly]” 
allows someone to be nominated so long as he or 
she “has been… a barrister or advocate of at least 
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ten years standing”.11 He further remarked that 
“[i]f Parliament had intended to specify current 
membership it could easily have said so in both 
offi  cial languages.”12 Th is suggests that, in read-
ing section 6, we should not interpret “among the 
advocates” as requiring nominees to be current 
advocates.

Binnie also drew upon the legislative history 
of sections 5 and 6. Th e “‘inscrits’ issue”, as he 
put it, only emerged in the 1952 version of sec-
tion 5.13 Th e 1927 French version stated: “Peut 
être nommé juge quiconque est ou a été juge 
d’une cour supérieure de l’une des provinces du 
Canada, ou un avocat qui a exercé pendant au 
moins dix ans au barreau de l’une des provinces.” 
It could not plausibly be said that, by replacing 
“a exercé” with “inscrits”, Parliament intended 
to narrow the range of nominees to exclude for-
mer advocates. Th is is especially so given that the 
English versions of the 1927 and 1952 provisions 
were identical.14

Ultimately, Binnie rested his conclusion on 
the idea that sections 5 and 6 of the Act were not 
designed to restrict candidates for the Supreme 
Court to practicing advocates in Quebec. Rather, 
they were designed to ensure that candidates had 
a minimum level of experience.15 Since one could 
have the requisite experience without being a 
current member of the bar, Binnie concluded, 
there was no basis for reading section 5 more 
restrictively than the English version of the text 
permits. He wrote:

Th e Supreme Court of Canada Act established 
a fi nal appellate body for Canada. Parliament’s 
obvious concern in ss. 5 and 6 was to exclude 
from consideration men and women who lack 
the appropriate skills and experience. Exclusion 
from possible appointment of the talent pool 
of Federal Court judges confl icts with this 
purpose. Take for example a lawyer who 
practices for 15 years in Montreal from 1970 to 
1985, then sits as a Judge on the Federal Court 
of Appeal from 1986 to 2000. Such an individual 
is clearly better qualifi ed in 2000 aft er 14 years 
on the bench than he was in 1985 prior to the 
initial appointment. Yet the objection to the 
appointment of Federal Court judges attributes 
to Parliament the view that Federal Court 
experience is a detriment not an asset. Equally, 

on the contrary view, an appointment to the 
International Court of Justice at the Hague 
would present an insurmountable barrier 
to appointment, despite decades of earlier 
practice at a provincial bar. Any interpretation 
of ss. 5 and 6 of the Supreme Court of Canada 
Act that leads to such an absurd result should 
be rejected.16

One possible question raised by Binnie’s analy-
sis is whether, on his interpretation of the Act, it 
would be open to the Prime Minister to appoint 
someone who had, to modify his example, prac-
ticed from 1970 to 1985 and then pursued an 
altogether diff erent line of work. If section 5 only 
imposes a “10 years of practice” requirement, 
then it would not exclude such a person. Th at 
might seem an uncharitable reading — a 25-year 
absence from the legal profession, aft er all, would 
surely be a “detriment” and not an “asset”. But to 
avoid that result, one would need to read sec-
tion 5 so that it allows a person with 10 years of 
practice, but who is not a current member of the 
bar, to nonetheless be appointed if he or she has 
also served as a judge on a court. (Presumably, 
Binnie’s interpretation would also permit a prior 
member of the bar with 10 years of experience to 
be appointed to the Supreme Court where he or 
she had been a legal academic in the interim, but 
we will set that point aside.)

Section 5, of course, does not say anything 
about the appointment of judges from just any 
court. It refers only to judges from “a supe-
rior court of a province.” Th e Federal Court, 
the Federal Court of Appeal, and (since Binnie 
brings it up) the International Court of Justice 
are not “superior courts” in the sense in which 
the Judicature provisions of the Constitution Act 
1867 use that term.17 Presumably, then, Binnie 
must be interpreting “superior courts” purpo-
sively — namely in light of the legislative intent 
underpinning section 5. On this view, the courts 
enumerated in section 5 are “simply illustrative 
of the type of court from which one might be 
appointed” and are “not exhaustive.”18

Th is line of reasoning does indeed seem to 
inform Binnie’s opinion. He downplayed the sig-
nifi cance of the fact that there is no mention of 
the Federal Court and Federal Court of Appeal 
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in section 5: he noted that, prior to the 1952 con-
solidation, those courts simply did not exist.19 He 
further observed: “Membership in the predeces-
sor court, the Exchequer Court of Canada was 
never considered a bar to appointment to the 
Supreme Court of Canada.”20

Th ere is a strong case to be made for Binnie’s 
reading of section 5. Th ere is little reason to sup-
pose that the provision was intended to restrict 
the class of eligible candidates for the Supreme 
Court except to ensure that they had the nec-
essary experience and expertise for the job. A 
narrow reading of the class of persons excluded 
by that section would seem appropriate. As he 
observed in his opinion, several Justices of the 
Supreme Court were appointed directly from 
the Federal Court of Appeal, and Madam Jus-
tice Arbour had been appointed aft er serving 
as Chief Prosecutor of the International Crimi-
nal Tribunal for Rwanda and the International 
Criminal Tribunal for the former Yugoslavia.21 
Binnie’s reading of section 5, then, squares well 
with long-standing practice.

II. Th e missing section 6 analysis
Binnie focuses on section 5 far more than on sec-
tion 6. Section 6, though, is a very diff erent pro-
vision. It is of course true that we must read sec-
tion 6 in light of section 5, but we must also pay 
attention to its plain language. Th e section on its 
face imposes a restriction over and above that 
imposed by section 5: three judges must be from 
Quebec. In addition, it suggests that appointees 
who do not sit on one of the eligible courts must 
be a current member of the Quebec bar. In inter-
preting the section 6 requirement that nominees 
be drawn from the Court of Appeal or Superior 
Court of Quebec, or from “among its advocates”, 
it seems strange, if one is to adopt a purposive 
reading of the section, not to ask why the Quebec 
requirement was imposed in the fi rst place. Yet 
Binnie does not ask that question. He reads sec-
tion 6 as though all it does is reproduce section 5, 
swapping “of a province” with “of Quebec.”

A purposive reading may well suggest that 
section 6 of the Act was intended to exclude 
judges on the Federal Court or the Federal Court 

of Appeal, insofar as they are not current mem-
bers of the bar of Quebec. Daly has noted:

Th e most obvious inference is that the object 
of s. 6 is to ensure that the Quebec judges on 
the Supreme Court have current knowledge 
of Quebec’s Civil Code. Th e Supreme Court 
can hear cases from Quebec. When it does 
so, it needs judges who are familiar with civil 
law. Judges from the common-law provinces 
usually will not be. Accordingly, it makes 
perfect sense to have additional requirements 
for judges from Quebec: that they either be 
sitting judges or active practitioners (who, even 
if they are not specialists in private law, have 
nonetheless a professional obligation to keep 
abreast of civil-law developments).22

Since the Federal Court and Federal Court of 
Appeal hear few civil law cases, Daly continues, it 
would not be surprising if Parliament wished to 
exclude judges sitting on those courts.23 It would 
also explain why section 6 is written in the pres-
ent tense, whereas section 5 is written in both the 
past and present tense: the aim was to ensure that 
nominees for the Supreme Court would have a 
grasp of current civil law.24

Section 30 of the Supreme Court Act pro-
vides further support for this reading. It permits, 
where necessary, the appointment of an ad hoc 
judge. Before 2002, section 30(1)(a) made spe-
cifi c allowance for ad hoc judges to be drawn 
from the Federal Court, which then included a 
trial and appellate division.25 In 2002, that pro-
vision was amended to refl ect the newly sepa-
rate Federal Court of Appeal. But section 30(2), 
which governs the appointment of ad hoc judges 
where the appeal is from a judgment rendered in 
Quebec, looks very diff erent. It states:

Unless two of the judges available fulfi ll the 
requirements of section 6, the ad hoc judge 
for the hearing… shall be a judge of the Court 
of Appeal or a judge of the Superior Court of 
[Quebec]…

Strikingly, there is again no mention of the Fed-
eral Court or Federal Court of Appeal. If Parlia-
ment wanted to include these courts under sec-
tion 30(2), it could easily have done so. Th e fact 
that it chose not to do so suggests that it regarded 
judges of the Federal Court and Federal Court 



18 Volume 22, Number 3, 2013

of Appeal to be inappropriate as representatives 
of Quebec on the Supreme Court. (Indeed, the 
reference could support a restrictive interpreta-
tion of both sections 5 and 6, since Federal Court 
judges are mentioned as appropriate candidates 
for ad hoc appointments, but not permanent 
ones).

Yet one further point could be made. Th e 
Supreme Court was created through the Supreme 
and Exchequer Courts Act. Th e Exchequer Court, 
of course, was the precursor to the Federal Court 
and Federal Court of Appeal.26 Th at Court 
was, therefore, front and center in Parliament's 
‘mind.’ If the legislature had meant to include 
judges from the Exchequer Court in what would 
become section 6, it could (again) have easily 
done so. Legislative history suggests that it had 
good reasons — or, at least, what it would have 
regarded as good reasons — for wanting only 
Quebec superior court judges (in the section 96 
sense) and current members of the Quebec bar 
to be ‘appointable’ to the Supreme Court.

III. Legislative history and intent
Legislative history supports the view that section 
6 was designed to guarantee that at least some 
members of the Supreme Court would have a 
working familiarity with civil law. Its original 
progenitor was section 4 of the Supreme and 
Exchequer Courts Act.27 Th e relevant part of that 
provision read as follows:

two of whom [the judges] at least shall be taken 
from among the Judges of the Superior Court 
or Court of Queen’s Bench, or the Barristers or 
Advocates of the Province of Quebec…

Th is language found its way into the Act aft er Th e 
Honourable Mr Lafl amme, Member of Parlia-
ment for Jacques Cartier, Quebec, introduced it 
during the third reading of the Bill in the House 
of Commons. Hansard reports his comments as 
follows:

Mr Lafl amme moved that this Bill… be 
amended by adding the following words aft er 
the word “court” on the 18th line of the fourth 
section…: - “Two of whom at least shall be 
taken from the Judges of the Superior Court 

or Court of Queen’s Bench, or from among 
the Barristers or Advocates of the Province 
of Quebec.” He said this motion was merely 
to carry out the idea which he had expressed 
the other night — that he believed under the 
peculiar circumstances in which the Province 
of Quebec was situated, and its special system 
of laws, of which the Judges from the other 
Provinces who might be selected for the 
composition of this court would be entirely 
ignorant — it was essential in order to arrive 
at a good and sound interpretation of the laws 
of that Province, that two of these Judges, at 
least, should be selected from the bar of Lower 
Canada. He believed there was no Province 
in the Dominion which stood in this peculiar 
position. If their laws had been the same as 
those of the other Provinces, certainly no one 
in Quebec would have pretended to demand 
this representation….28

Mr. Lafl amme’s reasoning was explicitly endorsed 
by several Members of Parliament, includ-
ing Th e Honourable Sir John A. MacDonald.29 
Others resisted.30 Th e Honourable Mr. Masson 
observed that, carried to its logical conclusion, 
Mr. Lafl amme’s argument suggested that only 
judges drawn from the Quebec bar should hear 
Quebec appeals.31 Th e Honourable Mr. Palmer 
“was quite willing to admit that two of the Judges 
of the Supreme Court should be taken from 
Quebec, but he would be sorry to see that made 
a part of the Act.”32 Th e Honourable Mr McKay 
Wright “admitted the peculiarities in the laws of 
the Province of Quebec” but nonetheless took 
the view that the Bill should not have any “sec-
tionalism.”33 Ultimately, though, Mr. Lafl amme’s 
amendment was adopted. Tellingly, no one is 
recorded as suggesting that Mr. Lafl amme’s rea-
soning was fl awed — they disagreed only that his 
reasoning carried the implications he suggested 
for the Act. Moreover, a subsequent proposal to 
amend the Act by requiring at least one judge 
from British Columbia was rejected.34 Frank 
Mackinnon observed that this amendment “was 
lost because of the feeling on both sides of the 
House that the representative principle was not 
of the same importance to the other provinces as 
it was to Quebec.”35

Even before the amendment was introduced, 
the House of Commons debates concerning the 
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creation of the Supreme Court indicate that Par-
liament was preoccupied with the question of 
whether the Court would be able to eff ectively 
deal with appeals turning on points of Quebec 
civil law. Peter Russell has observed: “Hostility to 
the Supreme Court’s review of provincial court 
decisions, especially the decisions of the Que-
bec courts dealing with Quebec’s Civil Code, ran 
throughout the debate and was the central theme 
of most French Canadian criticism of the Act.”36 
Th e Honourable Mr. Baby, fi ve days before Mr. 
Lafl amme introduced his amendment, stated:

Amongst the rights reserved to the Province of 
Quebec [by the British North America Act] was 
that of dealing with property, civil rights and 
civil procedure in the courts. Th e constitution 
of the proposed Supreme Court would take 
away those rights. … [A] disappointed suitor, 
whose case had been adjudicated upon by the 
diff erent courts of the Province, would appeal 
to the Supreme Court and the decision of the 
diff erent tribunals would be reviewed by that 
court and possibly set aside. Th e decisions of 
Judges fully acquainted with the French law 
would be set aside by six Judges, four of whom 
would be unlearned in the laws of Quebec. 
… Not only would the rights of Quebec be 
jeopardized by the fact that four of the six 
Supreme Court judges would be ignorant 
of French laws, but the rights of the other 
Provinces would be endangered by the Judges 
being unacquainted with the laws, customs and 
habits of the parties pleading before the court.37

Before proposing what would become section 6, 
Lafl amme suggested an amendment that would 
have “forb[ade] appeals in all private law cases 
from Quebec (excluding commercial law cases) 
in which two Quebec courts had been unani-
mous.”38 Other amendments, likewise intended 
to make it impossible for four common law 
judges to overturn decisions on Quebec civil law 
reached by jurists more familiar with it, were 
proposed but rejected.39 Russell states:

Th is kind of concern about the Supreme Court’s 
appellate jurisdiction was almost entirely 
confi ned to French Canadian representatives 
of Quebec. … Th e French Canadians showed 
no inclination to couch their criticism of the 
Supreme Court in federalist terms. On the 
whole, the rationale of their case turned much 

more on an interest in preserving their own 
culture than on the logic of federalism.40

While this kind of legislative history does not 
defi nitely answer the question of what was the 
intent behind section 6, it is very suggestive of 
a purpose to ensure that at least some members 
of the Supreme Court had familiarity with Que-
bec’s civil law. Th at does not mean that section 6 
requires judges with an up-to-date grasp of civil 
law. But in the context of a new confederation, 
in which the people of Quebec were suspicious 
of a high court with jurisdiction over civil law 
appeals, it is entirely plausible that Parliament 
would have wanted Supreme Court appoint-
ments from Quebec to have a current under-
standing of Quebec civil law, and that they would 
have wanted this understanding demonstrated 
with ongoing membership in the Quebec bar or 
by being a judge in one of its ‘domestic’ superior 
courts. Given Russell’s point that the objection 
of French Canadians was grounded in cultural 
rather than federalist concerns, the symbolic 
importance of drawing Quebec appointments 
only from its currently practicing bar or from its 
superior courts, should not be lightly dismissed.

In 1949, when the Supreme Court of Can-
ada was made the “court of last resort,” it was 
expanded from seven judges to its current com-
plement of nine. Section 6 was likewise modifi ed 
to require three judges from Quebec rather than 
two. Th e debates in both the House of Commons 
and the Senate suggest, again, that Parliament’s 
intention was to guarantee a measure of exper-
tise in Quebec civil law. Th e Minister of Justice, 
replying to objections that Quebec was receiving 
special treatment that would be “resented” by the 
other provinces, stated:

So far as the reference in the clause to there 
being three appointees from Quebec is 
concerned, the necessity for that arises, as my 
honourable friend knows, from the fact that 
in that province they have a system of civil 
law which is altogether diff erent in character 
from the common law that we inherited from 
England, and which prevails in the other 
provinces. While the clause says that the third 
judge shall be appointed from Quebec, the real 
purpose is to get upon the supreme court, when 
it becomes the court of last resort for Canadian 
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lawsuits, three lawyers trained in the civil code 
rather than in the common law.41

He continued:

We knew that when we created the supreme 
court as the court of last resort for Canada 
we would have to have appointed to the 
membership of that court enough civilians or 
judges trained in the civil law so that, in the 
event of there coming from Quebec a case 
involving any matters other than criminal 
law, it would be decided without a stalemate, 
having one civilian judge on one side and one 
civilian judge on the other. Th at necessitated 
the appointment of three judges trained in the 
civil law on that court of last resort.42

Th e character of Quebec’s legal order has also 
been raised in other contexts. When the Cana-
dian Bar Association, for example, passed a 
Resolution “that the rule of stare decisis ought to 
continue to be applied with respect to past deci-
sions of the Court, as well as with respect to past 
decisions of the Judicial Committee,”43 some Par-
liamentarians argued that such a rule, if incor-
porated into the Supreme Court Act, would be 
incompatible with Quebec’s civil law tradition.44 
All things considered, it is clear that the impact 
of the Court on Quebec was in the forefront of 
legislators’ minds.

Th e legislative history helps bring out the 
diff erence between section 5 and section 6 as 
regards bar membership. Where a criterion for 
appointment is based primarily on the need to 
ensure a minimum level of legal expertise, as is 
clearly the case with section 5, it does not neces-
sarily matter whether one acquired that expertise 
recently or in the past. Th us, it is not surprising 
that section 5’s reference to 10 years’ bar mem-
bership is not restricted to current members. 
But, as we have seen, section 6 arguably refl ects 
more than a concern for technical expertise in 
civil law. It also refl ects the need to assure Que-
beckers that members of the Supreme Court have 
that expertise. With that in mind, it may indeed 
be perceived as important to draw candidates 
for appointment to the Supreme Court not only 
from civil law experts, but from the community 
of lawyers and judges practicing in Quebec. On 
Binnie’s reading of the Supreme Court Act, it 

would be possible to appoint a person who prac-
ticed law in Quebec for 15 years, but for the past 
10 years has lived and practiced in Vancouver, 
ensconced in the common law system. To the 
extent section 6 is designed only to ensure civil 
law expertise, that result is entirely unobjection-
able. But if the point is to assure Quebeckers that 
the Supreme Court can draw on judges who are 
familiar with and sensitive to French Canadian 
legal traditions, that result looks more problem-
atic. And the present tense language of section 
6, read in conjunction with section 30(2), and 
viewed in light of legislative history, suggests that 
great care should be taken before we assume that 
“among the advocates” includes past advocates.

IV. Purposive interpretation: 
Uses and abuses
It is worth taking a moment to consider what we 
have not argued. First, we have not claimed that 
judges from the Federal Court or Federal Court 
of Appeal can never be appointed to the Supreme 
Court of Canada. As we noted above, Binnie’s 
reading of section 5 of the Supreme Court Act 
is entirely reasonable. Indeed, when we read that 
provision in light of section 30(1) of the Act, his 
argument appears even stronger. Th is means that 
there is no question of the legality of the appoint-
ments of, for example, Mr. Justice Iacobucci, Mr. 
Justice Rothstein, or Madam Justice Arbour. Th e 
diffi  culty with appointing judges directly from 
the Federal Court or Federal Court of Appeal 
arises only when they are being appointed to ful-
fi ll the requirements of section 6. Th is gives rise 
to a second qualifi cation of our argument: where 
the government sets out to appoint more than 
three judges from Quebec, the reasonable con-
clusion to draw is that the “extra Quebec judge” 
need only satisfy the requirements of section 5. 
Section 6, on any reading, was designed only to 
ensure a minimum degree of competence on the 
Court in Quebec civil law.45 Once that minimum 
threshold is satisfi ed, other appointments need 
only satisfy the requirements of section 5.

Th ird, in claiming that the intention of the 
legislature, in enacting section 6 of the Supreme 
Court Act, was to guarantee a minimum degree 
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of competence in Quebec civil law, we are not 
claiming that this was — still less is — a “press-
ing and substantial objective.”46 Only a small 
fraction of the cases ultimately heard by the 
Supreme Court of Canada involve Quebec civil 
law.47 Moreover, though Supreme Court judges 
may once have had little facility with the French 
language, making it diffi  cult for Quebec lawyers 
to eff ectively argue their cases,48 that problem has 
long since been ameliorated. All of that, though, 
is beside the point. In interpreting section 6, one 
must still look to the intention of the legislature 
in 1875, keeping in mind the priorities and con-
cerns that exercised and preoccupied it then. It 
is important to focus on what the statute means, 
and not whether it was or is ’good’ law.

Finally, even on the more restrictive reading 
of section 6, it would not be impossible to appoint 
someone in the position of Mr. Justice Nadon. 
Aft er the controversy erupted, some argued that 
the section 6 problem would immediately dis-
appear if Nadon resigned from his position on 
the Federal Court of Appeal and proceeded to 
re-enter the Quebec bar.49 Th at, again, strikes us 
as correct: as a current “advocate” of the Quebec 
bar, with ten years standing, the text of neither 
section 5 nor section 6 would present an obstacle 
to his appointment.50 And let there be no doubt: 
the barrier to Mr. Justice Nadon’s appointment is 
primarily textual. Section 6 presents a problem 
because its plain language narrows the sphere 
of eligible nominees to current members of the 
bar and judges of Quebec’s “superior courts.” 
Change the language of the section — so that, for 
example, it explicitly allows for the appointment 
of people who were “once among the advocates 
of Quebec” — and, even on the sort of purposive 
reading advanced above, the problem vanishes.

Th e text matters. It has independent force 
of its own. It is important to keep that in mind, 
because one might otherwise try to use the 
purposive approach in ways that are rather too 
ambitious, even silly. One could, for example, 
try to argue that section 6 imposes a substantive 
requirement that nominees have an actual work-
ing grasp of Quebec civil law. On that reading, 
it would arguably not be enough for nominees 
to be drawn from the Quebec bar; even though 

the plain language of section 6 demands noth-
ing more, they would also need to have the sort 
of practical background from which one could 
infer expertise in civil law. Using that sort of rea-
soning, one might argue that full-time criminal 
defense lawyers are ineligible. Aft er all, a crimi-
nal lawyer does not obviously have more famil-
iarity with Quebec civil law than a Federal Court 
judge. If the latter is excluded by section 6, why 
not the former? Alternatively, but along broadly 
similar lines, one could argue that it would not 
be enough for a Federal Court judge with prior 
membership in the Quebec bar to re-enter it for 
a day, since that gives us no greater confi dence 
in his or her knowledge of civil law. If we have 
doubts about a person’s grasp of civil law while 
he or she is on the Federal Court, so the argu-
ment would go, a day of membership in the Que-
bec bar would not remove them. Th is, of course, 
is the mirror image of the reasoning that Binnie 
appears to have used. He seems to proceed on 
the basis that it would be “absurd” if section 6 
prevented judges on the Federal Court from 
being appointed to the Supreme Court, and on 
that basis concludes that it must not do so. In get-
ting to that conclusion, he is forced to focus on 
the language and purposes of section 5 — since, 
once our attention is trained on section 6, the 
waters become considerably murkier.

But these arguments from absurdity miss the 
point. No one claims that, merely because one 
is a member of the Quebec bar for 10 years, he 
or she has expertise in civil law — or that one 
cannot have such expertise unless one practiced 
law in Quebec. (One could, for example, be a law 
professor in Vancouver with a strong research 
interest in Quebec’s civil law tradition, but no 
formal accreditation in that province.) No one 
claims, either, that Federal Court judges are nec-
essarily (or even probably) ignorant of civil law. 
Th e claim is nothing more or less than that the 
language Parliament actually used in sections 5 
and 6 currently restricts who can be appointed to 
the Supreme Court of Canada.

Why does that matter? One could argue that, 
if the point of the section is to guarantee exper-
tise in civil law, we should just apply the section 
so that it achieves that goal. Th at, aft er all, seems 
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to be just what it means to engage in purposive 
interpretation.

It is certainly true that purposive interpreta-
tion requires us to look behind the text and con-
sider the object it was intended to achieve. But it 
also requires us to ask why the legislature opted 
to use the language it did. Aft er all, it would have 
been open to Parliament, when it craft ed section 
6 of the Supreme Court Act, to simply say: “At 
least three judges on the Supreme Court must 
have expertise in Quebec’s civil law.” Under the 
‘brute purposive approach’ described above, 
there is no diff erence between section 6 as it was 
actually written and section 6 written in such a 
way that it makes civil law expertise on the Court 
an explicit requirement.

Th at reasoning, however, is unsatisfactory. 
It proceeds on the basis that the legislature can 
only choose to pursue an object, as it were, 
‘directly’ and not ‘indirectly.’ But sometimes, the 
legislature may fi nd it advantageous to pursue a 
state of aff airs through legislation without explic-
itly setting out that state of aff airs in the legis-
lation. Consider, for example, legislation that 
restricts the franchise to those 18 years of age or 
older.51 We might say that this kind of provision 
is designed to ensure that only people who have 
achieved a certain level of maturity will be able to 
vote in federal elections. On the brute purposive 
approach, the fact that the legislation explicitly 
limits the franchise to those who are 18 or older 
is neither here nor there. Its object is to guaran-
tee maturity among voters. Th at being the case, 
it is entirely appropriate to read the legislation in 
such a way that it allows intellectually precocious 
16-year-olds to vote, and disallows immature 
25-year-olds.

Th e problem with such an approach is that 
it ignores the fact that the legislature may have 
had reasons for not simply stating that citizens 
will be eligible to vote only if they are ‘suffi  ciently 
mature.’ For example, perhaps the legislature 
feared that such a provision would enmesh offi  -
cials in deeply contentious arguments about pre-
cisely which individuals are ‘worthy’ enough to 
vote, ultimately casting a pall over the legitimacy 
of elections and our democratic institutions. 
Rather than set out the desired state of aff airs in 

the statute, the legislature could reasonably con-
clude, it is better that the statute impose an age-
based restriction. Th is rule would be, in a sense, 
arbitrary — why 18 and not 17? why not 18 years 
less a day? — and so would permit the inclusion 
of some immature over-18s and the exclusion of 
some mature under-18s.52 But the advantage to 
the political process, in craft ing a bright-line rule 
rather than a more open-ended standard, makes 
the selection of such a rule entirely rational.53

In interpreting legislative purpose, in other 
words, the decision to use a heuristic device54 may 
itself be signifi cant. Th e fact that Parliament has 
mandated the use of a heuristic device to achieve 
a desired state of aff airs (familiarity with Quebec’s 
civil law tradition) indirectly, rather than directly, 
may likewise serve a legislative purpose. Th e 
Supreme Court of Canada, from the moment of 
its birth, was a controversial institution55 — par-
ticularly among French Canadians.56 It is diffi  cult 
to believe that Parliament would have wanted a 
statutory  provision requiring overt scrutiny of 
French Canadian candidates for their grasp of 
civil law. Better to paper over issues of expertise, 
which might stir up further controversy and call 
into question the legitimacy of the Court, by pur-
porting to apply a somewhat diff erent, and to all 
appearances less political test. Critics who claim 
that it would be “absurd” if a nominee’s eligibility 
turned on whether he or she has been a current 
member for a day miss this point.

Binnie’s suggestion that it would be absurd 
not to allow judges from the Federal Court to be 
appointed to the Supreme Court similarly high-
lights certain purposes while ignoring others. He 
accepts that the legislative intention to ensure a 
degree of legal experience and expertise on the 
Court is legitimate. Th e more specifi c intention 
behind section 6 — to protect the authority and 
legitimacy of the Court in the eyes of Quebec 
citizens, advocates and jurists — is not similarly 
endorsed; indeed, it is not even considered. To 
be sure, we should be reluctant to attribute to 
the legislature an intention to achieve ostensibly 
“absurd” results. If, however, it is clear that the 
legislature indeed had that intention, and that 
it is not unconstitutional, judicial and executive 
actors should be reluctant to ignore it.57



Constitutional Forum constitutionnel 23

Conclusion
Th e analysis in the Binnie opinion is reasonable 
as applied to section 5, but, we think, too inatten-
tive to of the purpose and history behind section 
6. It sidelines a plain textual reading in favour 
of what seems like a more reasonable policy, 
namely that Federal Court judges from Quebec 
should be able to serve on the Supreme Court. 
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