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I. Introduction
Haida Nation v British Columbia (Minister of
Forests)1 ushered in a new era in Aboriginal law.
In contrast to the emphasis on history in section 35’s first 20 years,2 the Haida Nation era offered a determinedly forward-looking approach
to the reconciliation purposes ascribed to Aboriginal rights by the Supreme Court. Under the
Haida Nation paradigm, and the duty to consult and accomodate it imposed on the Crown
in relation to pre-proof aboriginal rights claims,
reconciliation is a process that “begins with the
assertion of sovereignty and continues beyond
formal claims resolution. Reconciliation is not
a final legal remedy in the usual sense.”3 Nine
years after Haida Nation, the legal parameters
and the institutional structures involved in
implementing the duty to consult and this new
direction remain incomplete and formative.
The Supreme Court has decided only two
additional duty to consult cases since the Haida
Nation trilogy4—Beckman v Little Salmon/Carmacks First Nation5 and Rio Tinto Alcan v Carrier Sekani Tribal Council6—and has accepted
only one leave application in a consultation related matter since then.7 These cases offer small
refinements and rely heavily on administrative
law principles to emphasize that the duty fits
within the Canadian public law framework. The
reliance on existing frameworks plays into the
tension that commentators have noted in the
duty to consult jurisprudence regarding the limited potential of these frameworks to promote
a more fundamental restructuring of legal, poConstitutional Forum constitutionnel

litical and economic relationships that the reconciliation objectives of section 35 rights arguably require.8 As Ria Tzimas asks, “Is dialogue
through consultations and modern treaty negotiations intended to make some room for Aboriginal participation in the overall socio-economic growth and well-being of the country?
Or, is reconciliation intended to enable a more
profound reshaping of the Crown-Aboriginal
relationship?”9 Nevertheless, even within existing legal frameworks there are approaches that
promote at least some rethinking of decisionmaking around land and resource management.
Tapping into this potential, however, requires
that Aboriginal rights be given their full status
as constitutional rights within Canadian public
law. Recent interpretations of the jurisdiction
of administrative decision makers10 in relation
to the duty to consult demonstrate instead that
Aboriginal rights are excepted from well-established principles of public law.
The Court’s framing of the duty to consult
in Little Salmon/Carmacks and Carrier Sekani
suggests interpretive space to treat the constitutional duty to consult differently from procedural rights grounded in other aspects of
the constitution or administrative law. In Little
Salmon/Carmacks, for example, Binnie J clearly
wished to avoid crystallizing consultation processes as constitutional rights: “The honour of
the Crown has thus been confirmed in its status as a constitutional principle. However, this
is not to say that every policy and procedure
of the law adopted to uphold the honour of the
Crown is itself to be treated as if inscribed in

63

section 35. The concept of the duty to consult is
a valuable adjunct to the honour of the Crown,
but it plays a supporting role, and should not
be viewed independently from its purpose.”11
Further relying on the variability of the content
of the duty, the Court thus rejected arguments
that the Crown’s constitutional duty gave rise to
a reciprocal constitutional right to be consulted
on the part of Aboriginal peoples, and consequently distinguished the duty to consult from
other constitutional procedural protections,
even potentially variable ones such as those
rooted in fundamental justice under section 7
of the Charter. Similarly, the Court in Carrier
Sekani offered the following observations on
the nature of duty: “Consultation itself is not a
question of law; it is a distinct and often complex constitutional process and, in certain circumstances, a right involving facts, law, policy
and compromise.”12 Thus, a decision maker’s
obligation to consult has potentially less legal
content than a decision maker’s obligation to
decide in accordance with the requirements of
procedural fairness, which in administrative
law is treated as a question of law.13
The implications of the unusual status attributed to the duty to consult in Canadian
public law are not well understood. This paper
will explore the interface of Aboriginal and
other areas of public law in the context of administrative decision-making processes and argue that the aim of reconciliation in Aboriginal
law is undermined by the exceptional treatment
of the duty to consult. Beginning with an overview of the duty to consult and the state of the
law following the Supreme Court’s decisions in
2010, I then focus on emerging issues around
the jurisdiction of administrative boards and
tribunals to review and carry out the duty to
consult.14 The Court attempted to set clear
guidelines to determine tribunal jurisdiction in
relation to the duty to consult in Carrier Sekani,
but decisions since that case show the law is far
from settled. Relying on the jurisprudence from
administrative law, the discussion will highlight inconsistencies in court and tribunal approaches to the duty as compared to other areas
of public law. I will show that through critical
points of departure from established administrative law principles, courts and tribunals
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have narrowed tribunal jurisdiction in relation to the duty to consult relative to tribunal
jurisdiction over other constitutional matters.
This narrowing permits governments and legislatures to avoid the changes in administrative
decision-making anticipated by Haida Nation
and arguably required to implement the duty to
consult in a manner that is capable of promoting reconciliation.

II. The Duty to Consult and
Accommodate
i) Source: The honour of the Crown
The most important innovation in Haida Nation was applying the duty to consult to rights
that were asserted but not yet proven or settled
through negotiations. Before Haida Nation, the
duty to consult was confined to its position under the R v Sparrow15 justification analysis, arising only if a right could be proven (or the Crown
otherwise agreed to recognize the right). After
Haida Nation, the duty ensures that Aboriginal rights and interests are taken into account
in government decision-making even if there is
no agreement on the nature or existence of those
rights. The duty to consult was always an obligation aimed at preventing unjustified and perhaps
unnecessary infringements of Aboriginal rights;
by moving the trigger for the duty out “in front”
of the proof of rights, Haida Nation made it
more likely that the duty would accomplish this
purpose.
This re-orientation was grounded in the
honour of the Crown. As McLachlin CJC said
in Haida Nation:
The Crown, acting honourably, cannot cavalierly run roughshod over Aboriginal interests
where claims affecting these interests are being seriously pursued in the process of treaty
negotiation and proof. It must respect these
potential, but yet unproven, interests…. To
unilaterally exploit a claimed resource during the process of proving and resolving the
Aboriginal claim to that resource, may be to
deprive the Aboriginal claimants of some or
all of the benefit of the resource. That is not
honourable.16

Volume 22, Number 1, 2013

To preserve the Aboriginal rights and interests pending recognition and settlement, the
duty to consult and, if appropriate, accommodate thus arises where the claimed Aboriginal
right would potentially be negatively affected
by proposed government conduct. Since Haida
Nation, the Supreme Court has confirmed the
centrality of the honour of the Crown principle
in guiding the Crown’s relations with Aboriginal peoples.17 As the constitutional source of
the duty to consult, the honour of the Crown
also structures responsibility for how the duty
to consult is carried out. As described in Haida
Nation, “[t]he Crown may delegate procedural
aspects of consultation to industry proponents
seeking a particular development” but “the ultimate legal responsibility for consultation and
accommodation rests with the Crown. The honour of the Crown cannot be delegated.”18

ii) Triggering the duty
In Carrier Sekani, the Supreme Court delineated three elements involved in the threshold
analysis to identify when the duty will be triggered: Crown knowledge of an Aboriginal right;
Crown contemplation of an action (or decision);
and the possibility that the contemplated action
may adversely impact the exercise of the right.19
The knowledge element is satisfied by “credible
assertions” of rights and Crown knowledge of
“the potential existence” of an Aboriginal right,
a standard that ensures that the duty arises before proof or recognition of such rights.20 Further, knowledge may be attributed to the Crown
(“constructive knowledge”) when, for example, the government is aware of an Aboriginal
group’s traditional occupation of an area.21
The duty applies to both Aboriginal and
treaty rights,22 including rights deriving from
modern treaties as determined by the Supreme
Court in Little Salmon/Carmacks. In regard to
treaty rights, the Court has held that the Crown
will always have notice of the rights contained
in the treaty.23 Treaty rights, however, are not
entirely determined by the text of the historic
treaties.24 Moreover, as West Moberly First Nations v British Columbia (Chief Inspector of
Mines)25 recently demonstrated, disagreements
over the nature and scope of treaty rights can
profoundly change the outlook on what conConstitutional Forum constitutionnel

sultation obligations and accommodation
measures might be owed. In that case, the
coal exploration licenses in issue impacted the
habitat of the endangered Burnt Pine Caribou
Herd, which the First Nation had voluntarily
stopped hunting in the 1970s to protect the
herd. The BC Court of Appeal could not find
common ground about the nature of the treaty
rights at stake, highlighting lingering uncertainties in the Aboriginal rights jurisprudence
about whether Aboriginal or treaty harvesting
rights might be species specific and about the
territorial application of treaty rights.26 These
uncertainties stem from the seeming contradiction between statements of principle in the
cases that Aboriginal rights are geographically
but not species specific,27 alongside commercial
rights cases that have been decided on a species
specific basis without an explanation of why the
commercial context might alter this characteristic of Aboriginal rights.28
Although the Crown may have notice of at
least the rights identified in the text of the treaty, notice does not define the content of those
rights. Finch CJ commented on this point:
it must be remembered that [a treaty right is]
not merely a right asserted and as yet unproven, as in the cases of Aboriginal rights claims
in non-treaty cases. Here the right relied on is
an existing right agreed to by the Crown and
recorded in a Treaty. While there may be disagreement over the limits on or the scope of
the right, consultation must begin from the
premise that the First Nations are entitled to
what they have been granted by the Treaty.29

While a text-based anchor for a treaty right
would seem to be enough to support a “credible
assertion” to that content, the scope and nature
of treaty rights may be as contentious as unproven or unrecognized Aboriginal rights. In
the end result, there may be less of a distinction
between asserted Aboriginal and treaty rights at
the threshold stage of the consultation analysis
than Finch CJ suggests.
The other two elements of the duty’s trigger—Crown conduct and the potential for adverse effects on the rights—are also defined
broadly. Meaningful consultation of a standard
capable of upholding the honour of the Crown
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may require that consultation occur early and
throughout multi-step government decisionmaking processes such as environmental assessment.30 The duty also applies to decisions
that may not have an immediate impact on Aboriginal rights; for example, the development
of strategic plans and decision-making frameworks such as the water management plan at
issue in Tsuu T’ina Nation.31 However, past
Crown conduct and past impacts or infringements of Aboriginal rights will not, on their
own, trigger the duty to consult. This issue was
clarified in Carrier Sekani, in which the Carrier
Sekani Tribal Council First Nations argued that
the continued negative impact on their Aboriginal fishing rights caused by a dam built on the
Nechako River in the 1960s gave rise to a duty
to consult. The dam supported a power plant for
an aluminum smelter and BC Hydro purchased
the extra power produced by the power plant.
When the energy purchase agreement between
BC Hydro and Carrier Sekani came up for renegotiation and approval, the Carrier Sekani
argued that the BC Utilities Commission had
an obligation to ensure that there was adequate
consultation before approving the renegotiated
agreement. The Supreme Court disagreed, holding that because the renegotiation of the energy
purchase agreement created no new impact on
the fishing rights in issue—i.e., it did not further alter the water levels in the river—the duty
to consult was not triggered in this case.

iii) The content of the duty
This concern to separate past and present impacts at the threshold stage of the analysis migrates into the analysis of the content of the
duty. The content of the duty to consult is determined in relation to the preliminary assessment
of the strength of the rights claim and the seriousness of the potential adverse impacts of the
Crown action on the exercise of those rights.32
Rights claims that appear tenuous or less intrusive impacts, such as a short disruption of harvesting practices, will still trigger the duty but
will attract only light consultation obligations.
Strong rights claims and/or serious impacts on
the exercise of those rights attract ‘deep’ consultation obligations, including accommodation.
The overall aim of this spectrum analysis is to
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ensure that the content of the duty accords with
the honour of the Crown in the particular setting in which the duty has been triggered.
The content of the duty at the lighter end
of the spectrum is illustrated by Little Salmon/
Carmacks, in which the duty was triggered by
an application for an agricultural land grant
that affected one third of one percent of a Little
Salmon/Carmacks First Nation member’s trapline.33 In the Court’s assessment, this was a
small impact meriting consultation obligations
at the lower end of the spectrum. Although the
First Nation argued that its interests had not
been taken seriously and required accommodation, the Court found that the duty to consult
was satisfied by notice of the decision and opportunities to state its concerns to the Yukon
government decision makers involved in the
decision. As Nigel Bankes observed, the content
of consultation in Little Salmon was “no greater
than that which would be provided by the application of standard principles of administrative law.”34
The potential requirement of accommodation has thus, rightly or wrongly, generally
become associated with the deeper end of the
consultation spectrum. Characterized as a substantive rather than procedural requirement,
Haida Nation was clear that accommodation
is only required where “appropriate,” as determined through the spectrum analysis.35 The
parameters of accommodation—when it is required and what constitutes adequate accommodation—remain one of the least developed
areas in the duty to consult jurisprudence.36 As
described in Haida Nation, accommodation
with respect to at least unproven Aboriginal
rights is about “seeking compromise” through
“good faith efforts to understand each other’s
concerns and move[s] to address them.”37 As a
result, consultation and accommodation does
not have to result in agreement. Instead, Aboriginal parties’ consent to the contemplated
conduct will be required only in rare cases in
relation to established rights.38 In Delgamuukw,
for example, the possibility of a consent requirement was contemplated in relation to the regulation of harvesting activities on recognized
Aboriginal title land.39
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iv) The limitations of the duty: Addressing historical and cumulative impacts on
Aboriginal rights through consultation
Coming back to the issue of historical and cumulative impacts on Aboriginal rights, the limit
at the threshold stage of the analysis does not
preclude the consideration of cumulative impacts of development within a consultation process where, unlike in Carrier Sekani, the current Crown conduct can be less clearly detached
from the adverse effects of past Crown conduct.
However, the scope of the duty to consult in
such cases is unclear, particularly whether past
impacts must be addressed through accommodations or whether the consultation process
should only seek to address the impact of the
most recent Crown conduct. In Upper Nicola
Indian Band v British Columbia (Minister of Environment),40 for example, the project in issue
was an expansion of a transmission line rightof-way to accommodate a proposed new high
voltage line to run parallel to the old one. The
BC Supreme Court held that the original impacts of the 1960s transmission line were out of
scope for the present consultation process. In
reaching this decision, Savage J extended statements from Carrier Sekani about the trigger to
characterize the whole duty as confined “to adverse impacts flowing from the specific Crown
proposal at issue—not to larger adverse impacts
of which it is part. The subject of consultation is
the impact on the claimed rights of the current
decision under consideration.”41 Equally important to Savage J’s decision was the emphasis
in Carrier Sekani on alternative remedies and
avenues, such as damages and the treaty table,
for addressing historic and continuing breaches.42 The possibility of a damages remedy for
past breaches of the duty, mentioned in Carrier
Sekani, has yet to be developed.
By contrast, in the more recent decision in
West Moberly the BC Court of Appeal distinguished Carrier Sekani.43 In West Moberly, the
licenses for expanded exploration activities
were remitted to the parties for further consultation with direction that the historical impact
of exploration on the Burnt Pine Caribou Herd
was within the scope of those consultations.
The consideration of these historical impacts
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was seen as essential to a proper understanding of the potential impacts of the present licensing decision. However, the majority did not
agree on whether historical impacts might also
be taken into account in relation to accommodation measures. Chief Justice Finch refrained
from deciding whether the rehabilitation plan
ordered by the trial judge was an appropriate
accommodation measure but left it open as a
possibility pending further consultation. Justice Hinkson, concurring in the result, held that
the rehabilitation plan was an inappropriate accommodation measure because accommodation should not be concerned with “remedying
harm caused by past events.”44
Addressing cumulative effects of development and past infringements through the duty
to consult is a difficult issue for parties and
the courts alike, with implications for the role
of administrative decision makers given their
limited mandates. In some cases, the courts
acknowledge that the Aboriginal parties are
pressing for recognition of their rights or corrections of past rights infringements, even acknowledging their frustration with available
avenues for resolving claims and achieving an
effective voice in the management of lands and
resources.45 In such cases, the courts have generally resisted allowing consultation on a specific
project to be overtaken by historical grievances
and larger issues of self-determination. This is
consistent with Haida Nation’s clear insistence
that the duty to consult will generally not arrest development on lands subject to Aboriginal
rights and title claims. But Haida Nation also
insists on meaningful consultation, consistent
with the BC Court of Appeal’s recognition in
West Moberly that issues of cumulative environmental impacts must be given attention within
consultation processes.46 A strict line between
past and present cannot accommodate Aboriginal perspectives in consultation, nor will it support the development of “mutually respectful
long-term relationship[s].”47
While cautious treatments of past infringements may be rationalized as responsive to fears
that consultation issues could bring resource
development to a halt and related needs to keep
consultation burdens manageable, these direc-
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tions also demonstrate the limitations and assimilationist tendencies of the duty to consult.48
Aboriginal peoples are allowed a voice (and,
with good negotiators, a potential slice of the
economic pie) in relation to the latest incursion
on their territories, but are asked to leave resolution of historical grievances at the door. Objectives of gaining a greater say in the management
of lands and resources are also set aside for another time. The duty to consult as envisioned in
Haida Nation requires strong parallel avenues
and remedies to right historical grievances and
restructure relations between the Crown and
Aboriginal peoples. The most recent Supreme
Court cases, with their emphasis on consultation as a strictly forward-looking endeavour,
only increase the need for adequate parallel
negotiations, dispute resolution processes, and
remedies.
The tensions inherent in the limited scope
of the duty to consult carry over into concerns
about the role of administrative decision makers in implementing the duty to consult, emphasizing the need to consider the larger aims
of reconciliation in the interpretation of their
jurisdiction. Below we turn our attention to this
issue in particular, with some examples of how
administrative decision makers and courts are
interpreting tribunal jurisdiction in relation to
the duty to consult.

III. The Role of Administrative
Decision Makers
In addition to the threshold issues surveyed
above, Carrier Sekani drew on established jurisprudence regarding the constitutional jurisdictions of administrative decision makers to
delineate tribunal jurisdiction in relation to the
duty to consult. This jurisprudence has established that administrative decision makers are
both subject to and (potentially) interpreters of
the Charter and the constitution more generally,49 an approach that can be traced back to
McLachlin J’s (as she was then) famous dissent in
Cooper v Canada (Human Rights Commission):
The Charter is not some holy grail which only
judicial initiates of the superior courts may
touch. The Charter belongs to the people. All
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law and law-makers that touch the people
must conform to it. Tribunals and commissions charged with deciding legal issues are
no exception. Many more citizens have their
rights determined by these tribunals than by
the courts. If the Charter is to be meaningful
to ordinary people, then it must find its expression in the decisions of these tribunals.50

Is McLachlin J’s concern that the Charter be
meaningful any less applicable to section 35
rights and the duty to consult? As noted in the
introduction to this paper, both Carrier Sekani
and Little Salmon/Carmacks rely heavily on established principles of administrative and constitutional law, but the Court’s articulations of
the duty to consult as a constitutionally derived
Crown obligation that does not create a reciprocal constitutional right to be consulted on the
part of Aboriginal peoples,51 and as a complex
constitutional process rather than a question
of law,52 leave us on unfamiliar constitutional
turf. By distinguishing the process of consultation from other constitutional procedural rights
in Carrier Sekani and Little Salmon/Carmacks,
did the Court set the duty on a different constitutional path? Some lower courts and tribunals
seem to think so.
Before turning to consider the interpretation of tribunal jurisdiction over the duty to
consult since Carrier Sekani, I will first briefly
review the principles regarding tribunal jurisdiction in relation to the Charter that ground
the Court’s reasoning in Carrier Sekani.

i) The jurisdiction of administrative
decision-makers in relation to
constitutional questions and remedies
The interpretation of tribunal jurisdiction over
questions of constitutional law has established
administrative decision makers as key actors in
the interpretation and enforcement of constitutional rights. As Abella J explains in R v Conway,
“[t]he jurisprudential evolution has resulted in
this Court’s acceptance not only of the proposition that expert tribunals should play a primary
role in the determination of Charter issues falling within their specialized jurisdiction, but
also that in exercising their statutory discretion,
they must comply with the Charter.”53
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The first line of jurisprudence demonstrating this evolution encompasses Nova Scotia (Workers’ Compensation Board) v Martin,
which established the rule that tribunals have
the jurisdiction to decide Charter rights in relation to their statutory mandate where they have
the authority to decide matters of law, unless
such jurisdiction is clearly precluded by statute.54 The second line of jurisprudence includes
cases such as Blencoe v British Columbia (Human Rights Commission),55 in which the Court
held that the actions of the Human Rights
Commission were subject to the Charter under
section 32, even in the exercise of adjudicative
functions.56 The Court also articulated the principle that bodies exercising powers delegated by
statute must do so in compliance with the Charter because “[t]o hold otherwise would allow the
legislative branch to circumvent the Charter by
establishing statutory bodies that are immune
to Charter scrutiny.”57 Finally, Conway—relied
on extensively by the Court in Carrier Sekani—
“consolidated” these lines of authority (along
with a third line of cases on remedies) by holding that tribunals that have authority to decide
Charter rights also have authority to grant section 24 Charter remedies within the range of
the tribunal’s statutory remedial powers.
In Paul v British Columbia (Forest Appeals
Commission), the rule from Martin regarding
tribunal jurisdiction to decide Charter rights
was confirmed to also apply in the context of
section 35 Aboriginal and treaty rights.58 However, the Court noted that section 24 of the
Charter does not apply to section 35 rights and
that issues of the remedial authority of the Forest Appeals Commission were not raised by
the case.59 This is the point at which Carrier
Sekani picks up the trail of this jurisprudence.
In Carrier Sekani, the Court characterized the
obligation to consult as a governmental power
rather than as a restraint on governmental authority, thus aligning the duty with the Charter remedies line of jurisprudence discussed in
Conway. Following from that starting point, the
Supreme Court drew a line between the authority to consider the adequacy of consultation and
the authority to carry out consultation and emphasized that the scope of a tribunal’s authority
in a given case would be determined through
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interpretation of the tribunal’s enabling legislation.60 Below we turn to consider how tribunals
and courts have interpreted each of these jurisdictions in turn.

ii) The jurisdiction of administrative decision makers to review the adequacy of
consultation
In Carrier Sekani, the Court extended the rule
from Paul regarding jurisdiction to consider
constitutional issues, stating that “the power to
decide questions of law implies a power to decide constitutional issues that are properly before [the tribunal], absent a clear demonstration
that the legislature intended to exclude such
jurisdiction from the tribunal’s power.”61 While
some tribunals have interpreted their statutory
mandates as excluding the authority to review
the adequacy of consultation in a manner consistent with this rule,62 recent decisions of the
Alberta Energy Resources Conservation Board
(ERCB) and a related Joint Review Panel demonstrate reluctance to view this issue as within
the scope of their decision-making.
The ERCB held that it does not have jurisdiction to consider the adequacy of consultation
efforts in relation to the Osum Oilsands Corp.’s
Taiga Project63 and shortly thereafter, a Joint
Review Panel (of which the ERCB is a constituent entity) reached the same conclusion in relation to Shell Canada’s application to expand its
Jackpine oil sands mine.64 In both decisions, the
rule from Carrier Sekani and Conway was stated
correctly and there was no question that these
environmental review boards have jurisdiction
to decide questions of law within their statutory
authority. Nevertheless, the statutory mandates
were interpreted narrowly to distinguish Carrier Sekani and excluded consideration of the
adequacy of consultation. Exemplifying the
reasoning at play here, the Joint Review Panel
held that its remedial authority does not extend
over the Crown when the Crown is not party
to the proceedings.65 In Carrier Sekani, BC
Hydro, a Crown corporation and agent of the
Crown, was a party to the proceedings before
the Utilities Commission. By contrast, in both
the Taiga Project and Jackpine Mine Extension
applications, the applicants were private corpo-
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rations, a fact used by the ERCB and the Joint
Review Panel to distinguish Carrier Sekani.
Nigel Bankes has observed that the Crown will
only very rarely be the project applicant before
the ERCB, with the result that this interpretation by the ERCB effectively exempts the duty to
consult from the Board’s purview.66 According
to the Joint Review Panel’s reasons, this distinction is significant in relation to understanding
the Panel’s remedial jurisdiction because any
conditions it might place on the Project’s approval would govern “Shell’s conduct, but will
not and cannot authoritatively direct the conduct of the Crown.”67
As both Bankes and Neil Reddekopp have
pointed out, Carrier Sekani provides no basis
to exclude this jurisdiction simply because the
Crown is not the project applicant.68 Moreover, this line of reasoning misunderstands the
structure of the duty to consult, particularly the
provision made in Haida Nation for delegating
the procedural aspects of the duty to third party proponents like Osem or Shell Canada. For
example, Reddekopp discusses how Alberta’s
consultation policy relies heavily on Crown delegation to industry proponents to carry out its
obligations.69 That delegation does not take the
Crown out of the picture; rather, because the
Crown is ultimately responsible for the adequacy of consultation, it suggests that a reporting
relationship between the Crown and proponent
is established. The Crown does not have to be
the actor in order for conditions placed on project approvals to be effective in guiding the conduct of consultation and the Crown’s ultimate
assessment of whether that consultation has upheld the honour of the Crown.
Further, the Notice of Questions of Constitutional Law required under section 12 of
the Administrative Procedures and Jurisdiction
Act70 and used in both applications, provides
the Crown with the opportunity to participate
in the proceedings.71 In both applications, the
Crown appeared and made submissions on the
constitutional questions at stake. The ERCB discussed this participation and found that it did
not place the Crown under its authority: “The
Board is satisfied that this ‘party’ status under
the APJA does not extend the mandate of the
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Board to supervising the Crown’s conduct when
the Crown would not otherwise be a ‘party’ to
an application before the Board as either the applicant or objector.”72 This must be wrong. The
issue before the Board is not a matter of supervising the Crown’s conduct but a question of
whether the consultation process is adequate
to satisfy the constitutional standards required.
Given that the ERCB’s mandate includes deciding matters of constitutional law, and that the
NQCL makes sure that the Crown has an opportunity to participate in such proceedings
precisely because tribunals empowered to decide questions of law also interpret and advise
on the constitutionality of government conduct,
as emphasized by Abella J in Conway, there is
no problem of “supervising” the Crown’s conduct outside of that mandate involved. Ultimately, the Crown must conduct its business
within constitutional limits and administrative
decision makers such as the ERCB are empowered by the legislature to interpret those limits.
Thus, the limited involvement of the Crown at
the time of the proponent’s application to the
ERCB or the Joint Review Panel cannot give rise
to a deficiency of jurisdiction to determine adequacy of consultation at an important moment
in the life of these large energy projects. There
is, however, a demonstrated avoidance of treating the duty to consult like other questions of
constitutional law in this reasoning.73
The ERCB and Joint Review Panel’s insistence on excluding the duty to consult from
their purview also has broader implications.
Their reasoning reverses the implication around
the jurisdiction to decide constitutional issues
seen in the Martin and Paul decisions (and ever
since). Martin and Paul established that jurisdiction to decide Charter and Aboriginal rights
questions attaches to jurisdiction to decide
questions of law unless the legislature has acted to clearly preclude this presumption. Since
those cases, some legislatures, including BC and
Alberta, have responded by setting out which
tribunals have jurisdiction over which constitutional questions. In Alberta, the legislature has
allowed for specification of tribunals that have
jurisdiction to decide constitutional questions
under section 16 of the APJA.74 But legislatures
have not yet responded to the duty to consult
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law in the same way. The Joint Review Panel
and ERCB’s line of reasoning around tribunal
jurisdiction, which was neither accepted nor
rejected by the Alberta Court of Appeal in its
denial of an application for leave to appeal from
the Joint Review Panel decision,75 alleviates the
pressure on governments and legislatures to do
so. This reasoning is out of step with the Supreme Court’s jurisprudence on constitutional
law in administrative settings as described
above. Moreover, this reasoning does not take
into account the clear access to justice concerns
animating the Martin and Paul decisions and
the insistence in Haida Nation that Aboriginal
rights are actionable prior to the proof of those
rights. The accessibility of tribunal process is as
much of an issue for Aboriginal claimants as for
others seeking administrative justice. Thus in
order to spark legislative responses in a manner
parallel to those sparked by Martin and Paul,
it is important that courts and tribunals not
exempt the duty to consult from the presumptions around tribunal jurisdiction established
in Martin. As anticipated in Haida Nation,
implementing the duty to consult will require
attention to the role of administrative decision
makers and reconciliation demands that such
work be undertaken in conversation with Aboriginal peoples.
Interestingly, the Alberta legislature has
recently picked up this responsibility in passing the Responsible Energy Development Act.76
When it comes into force, it will replace the
ERCB with a new regulatory body for which the
jurisdiction to assess the adequacy of consultation has been expressly excluded.77 To the extent
that this clear legislative statement reflects established principles of administrative and constitutional law, this is a positive development.
Whether this exclusion will serve Aboriginal
parties (or proponents) well, however, is another question. Such exclusions should be a matter
determined through dialogue with affected Aboriginal groups, ensuring that Aboriginal communities have sufficient access to regulatory or
other decision makers to allow for regular oversight and dispute resolution with respect to consultation processes.78 This exclusion also does
not answer whether the ERCB, the Joint Review
Panel, or the yet-to-be established regulator will
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be responsible for carrying out consultation, an
equally problematic issue explored below. Thus,
the duty to consult continues to be incompletely
integrated in regulatory decision-making. Until legislatures demonstrate clear intentions regarding the implementation of the duty to consult, courts and tribunals must not try to solve
regulatory inconveniences by “assuming away”
their jurisdiction contrary to established law.

iii) The jurisdiction of administrative decision makers to carry out the duty to consult
It is fair to say that the role of tribunals in carrying out the duty to consult also remains
muddled post-Carrier Sekani. As noted above,
the confusion perhaps stems from the many
points in that decision (and in Little Salmon/
Carmacks) in which the Court appears to suggest that the section 35 duty to consult is exceptional as a matter of constitutional law. Raising
the same concerns that supported the Court’s
application of the Charter to administrative decision makers, McLachlin CJC stated in Carrier
Sekani that: “if a tribunal is denied the power to
consider consultation issues, or if the power to
rule on consultation is split between tribunals
so as to prevent any one from effectively dealing with consultation arising from particular
government actions, the government might effectively be able to avoid its duty to consult.”79
However, McLachlin CJC also suggested that
“[i]f the tribunal structure set up by the legislature is incapable of dealing with a decision’s
potential adverse impacts on Aboriginal interests, then the Aboriginal peoples affected must
seek appropriate remedies in the courts.”80 Relying on Conway, McLachlin CJC then restricted
the performance of the duty to administrative
decision makers with appropriate remedial
authorities as defined by statute. This result is
not exceptional if the obligation to consult is
understood as a question of power or remedial jurisdiction and thus properly aligned with
Conway and the jurisprudence on section 24
of the Charter. On the other hand, this result
is exceptional if the duty is understood as an
obligation to respect rights that constrains and
conditions the exercise of statutory powers, and
thus is properly aligned with the second line of
Charter jurisprudence that addresses the “ap-
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plication” of the Charter under section 32.81
The delegation of the duty to consult to statutorily created bodies is of particular concern in
relation to municipalities. Courts have considered the non-delegable nature of the source of the
obligation (the honour of the Crown) in relation
to municipalities and have tentatively offered
opinions that, parallel to third party proponents,
only the procedural aspects of the duty can be
delegated to municipalities, or that there is no
duty to consult on the part of municipalities.82
The recent decision of the BC Court of Appeal
in Neskonlith Indian Band v Salmon Arm (City)
is the first to tackle this issue directly.83 Neskonlith Indian Band argued that because the Local
Government Act84 delegates land-use decisions
to municipalities with no oversight by the province, the responsibility for consultation necessarily follows. The Band drew on the Charter
jurisprudence around section 32 and Justice LaForest’s reasons in Godbout v Longueuil (City)85
to argue that the duty is automatically delegated
with the decision-making power because the
province would otherwise be permitted to shirk
its constitutional responsibilities through such
delegations. They also argued that the delegation of decision-making authority to the municipality via legislation is distinct from the
delegation of procedural aspects of the duty
to third parties, and that the application of
the duty as restraint to statutory delegates was
not prevented by the caution in Haida Nation
that the “honour of the Crown cannot be delegated.”86 Acknowledging these arguments as
“strong,” Newbury JA nevertheless rejected the
analogy to the Charter jurisprudence and held
that this instruction from Haida Nation applied
equally to third party proponents and statutory
delegates.87
Although not discussed by Newbury JA in
her reasons, a distinction might be drawn between how the duty is understood in relation to
asserted Aboriginal rights, as were in issue in
both Carrier Sekani and Neskonlith, as opposed
to proven or recognized Aboriginal rights, as
would be in found in a modern or historic treaty
(even if the scope of such rights is not settled).
In relation to asserted rights, the strength of
the analogy to section 32 of the Charter may be
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arguable. Although this interpretation does not
promote the regularization of Aboriginal rights
within Canadian public law, asserted rather
than recognized rights might be considered as
inadequately defined to act as constraints on
government action and it may be appropriate to
understand the obligation as a remedial process
to preserve the Aboriginal interests pending
resolution of the rights at stake, as described in
Haida Nation. However, in the context of proven
or recognized Aboriginal rights, the argument
is strong that the obligation to consult should
be aligned with the section 32 jurisprudence
as a constraint on the exercise of governmental
authority, including decisions by administrative
bodies. There is no principled basis for treating
at least proven or recognized rights as different
from Charter rights. Justifiable infringements
under Sparrow require adequate consultation
and accommodation.
Newbury JA reasoned in Neskonlith that
there was no automatic application of the duty
as a constraint to administrative decision makers. She considered the statutory context and
remedial authority of the municipality as required by Carrier Sekani which in turn relied
on Conway. Under Conway, tribunals with jurisdiction over the Charter are assumed to have
jurisdiction to grant section 24 remedies subject to the remedial limitations of the enabling
statute. In this approach, Charter jurisdiction
is distributed but the Charter is not “powerconferring.”88 Both Carrier Sekani and Conway
mandate a case-by-case analysis of legislative
intent and the scope of the administrative decision maker’s authority. Nevertheless, Newbury
JA departed from these authorities to reach categorical conclusions:
Such [remedial] powers have not been granted
to municipalities, just as they have not been
granted to quasi-judicial tribunals. As the
third order of government, municipal councils
are simply not in a position to, for example,
suspend the application of bylaws or the terms
of OCPs [official community plan], grant benefits to First Nations or indeed to consider
matters outside their statutory parameters. ...
A fortiori, local governments lack the authority to engage in the nuanced and complex constitutional process involving “facts, law, policy
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and compromise” referred to in Rio Tinto.89

This conclusion is remarkably unconstrained by
law, relying instead on the “practical resources”
available to municipalities.90 Newbury JA further commented that the “push down” of the
duty to consult into “small particles” through
“the mundane decisions regarding licenses,
permits, zoning restrictions and local bylaws”
was both “completely impractical” and unlikely
to serve reconciliation objectives.91
The BC Court of Appeal’s reasoning appears
to reverse the direction set in Haida Nation, in
which the trigger was broadly defined. Haida
Nation was a call for a broadly distributed dialogue in relation to development on lands subject
to Aboriginal rights and title claims, leaving it
open to legislatures to provide further structure
for this dialogue. As in the ERCB and Jackpine
Joint Review Panel’s reasoning, reviewed above,
the BC Court of Appeal’s decision alleviates the
pressure for legislatures to act to rationalize and
implement the duty to consult. It is up to legislatures—not courts—to ensure that the duty is
addressed through land use planning regimes
that give an effective voice to Aboriginal parties
in land and resource management, which might
help avoid the granulated approach that Newbury JA describes as impractical.
McLachlin CJC’s overriding concern in
Carrier Sekani was that the duty attaches only
to tribunals with the remedial authority capable
of responding to a decision’s potential adverse
impacts on Aboriginal interests. This concern is
reflected in a number of cases involving regulatory bodies that carry out extensive pre-project
approval assessments.92 Boards such as the Jackpine Joint Review Panel and National Energy
Board (NEB) may be “well-suited to address
mitigation, avoidance and environmental issues
that are site or project specific … [but] the remediation of … project specific concerns may
not answer the problem presented by the incremental encroachment of development upon
[claimed and traditional] lands.”93 Ignoring for
the moment this statement’s concern for remedies that may be beyond the scope of a given
consultation process in any event,94 the NEBtype of mandate seems to be an easy fit with
the necessary authority to address the duty to
Constitutional Forum constitutionnel

consult. Moreover, Taku Tlingit First Nation indicates that the constitutional duty to consult
may be carried out within existing statutory
frameworks.95 There is no basis to distinguish
municipal jurisdictions and planning processes
in relation to land development.96
When administrative decision makers are
mandated to conduct public consultations and
have the ability to approve or recommend development proposals, including requiring or recommending conditions or mitigation measures,
it is difficult to understand such delegations of
the duty to consult as strictly “procedural.”97
Moreover, the principle that “[t]he honour of
the Crown cannot be delegated”98 should condition but not prevent legislative prescriptions
about how the Crown carries out its duty. The
duty, after all, is a “valuable adjunct” that supports the honour of the Crown but “should not
be viewed independently from its purposes.”99
As argued by the Neskonlith band, delegation
of the duty is not the same as delegation of the
honour of the Crown. The Court’s hesitation
in Carrier Sekani to imply that all administrative decision makers have the duty need not be
read as requiring such decision makers to have
complete remedial powers to address all aspects
of Aboriginal parties’ concerns before they will
be seen as having a duty to consult. Although
potentially frustrating for Aboriginal and other
parties to have to deal with such a granulated
approach to the duty, recognizing a limited constitutional authority to address Aboriginal concerns raised in consultation on the part of administrative decision makers is consistent with
the principles that emerge from Conway.
One further concern raised by the Neskonlith Indian Band and unaddressed in the Court
of Appeal’s decision in Neskonlith is the potential for the decisions of municipalities to be final, and unlike the NEB-type processes, with
no further opportunities for consultation by a
supervising ministry in relation to a given development. In Neskonlith the decision at stake
was an Environmentally Hazardous Area Development Permit to allow a shopping centre
to be located on a flood plain, as required by
Salmon Arm’s official community plan (OCP).
Although the Court reviewed consultations in
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relation to earlier decisions to amend the OCP
to allow for the development, those decisions
and processes were not impugned in the case.100
The permit is apparently the last decision required for the project to proceed. Newbury JA’s
lack of attention to this point again appears to
reverse the directions set by Haida Nation to
establish an actionable claim for First Nations
pending proof of their Aboriginal rights. If
there is no duty to consult prior to a decision
of municipality that is final, this remedy has
effectively been eliminated. Alternatively, the
case raises the possibility a different remedy—a
constitutional challenge to the legislation itself
for being inconsistent with the duty to consult.
In that regard, a recent observation by the Yukon Court of Appeal bears repeating: “Statutory
regimes that do not allow for consultation and
fail to provide any other equally effective means
to acknowledge and accommodate Aboriginal
claims are defective and cannot be allowed to
subsist.”101

IV. Conclusion
The Supreme Court’s decisions in Little Salmon/
Carmacks and Carrier Sekani confirmed the
forward-looking nature of the duty as well as
a forward-looking emphasis in the Supreme
Court’s model of reconciliation. However, these
decisions and directions leave many historical
grievances insufficiently resolved. Large differences remain with respect to the scope and
nature of both treaty and Aboriginal rights and
the remedial avenues for past breaches of consultation obligations and rights infringements
remain undeveloped. Additionally, the scope for
addressing such concerns through accommodation within consultation processes remains
disputed. In its rejection of the leave application
in the West Moberly case—which raised important issues of treaty interpretation, the handling
of past and cumulative impacts, and the judicial
supervision of the duty, especially accommodation—we might divine that the Supreme Court
is satisfied to have the lower courts continue to
evolve the duty for the time being.
Beyond the specific elements of the duty to
consult, the fit of this area of law with the rest
of Canadian public law also remains a work in
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progress. By signaling in both Carrier Sekani
and Little Salmon/Carmacks that the duty is
constitutional in nature, but something different than the constitutional rights and questions to which we are accustomed, the Supreme
Court set yet another course of “Aboriginal difference.” As described above, this course leaves
many questions regarding the role of administrative decision makers in the implementation
of the duty to consult and accommodate. I have
argued that courts should strive for more consistency with administrative law approaches
to constitutional issues, and particularly that
courts should avoid interpreting statutory mandates as excluding the duty to consult unless
legislation makes those exclusions express. This
approach is necessary to ensure that the directions set out in Haida Nation are achieved, including the legislative restructuring required to
support implementation of the duty to consult
in a matter that preserves Aboriginal interests
pending settlement and thus has a better chance
of promoting reconciliation. Although Carrier
Sekani provides some guidance, the embrace of
Aboriginal law within the constitutional values
and constraints that are part of administrative
decision making has a long way to go.
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