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Professor Whyte, in his article “Sometimes 
Constitutions are Made in the Streets: the Fu-
ture of the Charter’s Notwithstanding Clause,” 
raises some intriguing points.1 He gives a his-
torical review of the origin of the “notwith-
standing” clause as it appears in the Canadian 
Charter of Rights and Freedoms,2 enacted in 
1982. In the course of so doing, he appears to 
propose a distinction between “rights” – those 
claims which are included in the Charter, and 
“policies” – those claims which are protected 
by the activities of the legislative and execu-
tive arms of government. This is, I argue, a false 
dichotomy. It leads to the conclusion that the 
use of the “notwithstanding” clause can only 
amount to a suspension of rights in favour of 
achieving government policy. 

In this paper I argue that the framers of the 
Charter selected specific rights and freedoms 
for constitutional protection knowing that in-
fringements of those rights by the state would 
appropriately be dealt with by the courts. The 
decision to leave other rights out of the Char-
ter was made knowing that those other rights 
would best be enforced by the legislative, ex-
ecutive, and administrative arms of govern-
ment. Section 33, the “notwithstanding” clause, 
was included in the Charter to ensure that the 
state could, for economic or social reasons, or 
because other rights were found in the circum-
stances to be more important, choose to over-
ride a Charter-protected right. This involves 
an acceptance of the idea, which I believe to be 

correct, that the rights enumerated in the Char-
ter are not more important than other human 
rights. The belief that the rights enumerated in 
the Charter are somehow more important than 
other human rights is unsound. The Charter 
should not be regarded as creating a hierarchy 
of rights. 

The rights included in the Charter were 
selected not because of their importance, but 
rather because of the way they were to be de-
fined and enforced. Where the likely violator of 
a human right is the state, and where enforce-
ment is largely by way of prohibition of state ac-
tion, the best instrument for enforcing the right 
is the judicial system. Conversely, where the 
likely violation of a human right stems from the 
operation of the economic and social systems, 
then the best instruments for enforcing these 
rights are the legislative, executive, and admin-
istrative arms of government. 

I contend that in the protection of human 
rights there will be instances where rights col-
lide, and that there will need to be a mediating 
mechanism. Section 1 of the Charter can serve 
such a role. Section 33, the “notwithstanding” 
clause, can also serve such a role. But neither 
can serve the role adequately unless it is made 
clear to the public how each functions and what 
its purpose is. The public cannot be properly 
informed if the language used in Charter dis-
course refers to a “suspension of rights”3 or a 
weighing of the “relative importance of rights 
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and legislated social purposes”4 when either sec-
tion 1 or section 33 is invoked. 

To make my point I will embark upon a 
more detailed review of human rights as this 
term is understood in the political and judicial 
world of Western democracies, and particu-
larly in Canada.    

Developing Human Rights – A Brief 
History

In Canada, we are heirs to many proud tra-
ditions. The way we govern ourselves and think 
about government has come to us from the 
great traditions of Greece and Rome and from 
the Near East.5 These traditions settled in West-
ern Europe and came to Canada with the early 
settlers from Britain and France.6 After the fall 
of New France in 1759 and 1760, British ideas of 
government and justice came to dominate the 
way that Canadians think about how they gov-
ern themselves.7 

In this way the history of Britain, and Brit-
ish thought about governments and rights, has 
become part of our history. The British devel-
oped from a feudal system in the Middle Ages, 
to the divine right of kings, to parliamentary 
democracy where citizens began to have rights 
and freedoms. Thomas Hobbes contended that 
for an ordinary person the greatest freedoms 
were to have food and shelter and to be free from 
threats to life, well-being, and property.8 These 
freedoms were necessary so that a citizen could 
raise a family. He said (to oversimplify) that in 
order to enjoy basic rights, the citizen had to 
give up his rights to freedom of speech, freedom 
of religion, and many other freedoms in favour 
of the monarch or central authority. John Locke 
essentially agreed with Hobbes but said that it 
was not necessary for the monarch or central 
authority to have all of these powers in order to 
guarantee to the citizen the basic freedoms. The 
citizen should be able to enjoy these basic free-
doms and participate in the government by the 
monarch or central authority.9 

For the last 350 years societies in Britain, 
much of Western Europe, the United States, 
Canada, and elsewhere have been in a debate on 

how much authority must be exercised by the 
monarch or central authority and how much 
should remain with the people. This is the en-
during question at the root of all democratic 
governments. Citizens cannot enjoy unrestrict-
ed freedom – unrestricted rights. Rights collide, 
freedoms collide. 

What we have witnessed over time is the 
gradual development of a consciousness that 
people, because they are human, have certain 
rights: “inalienable rights” as they are some-
times called, though a great number of them 
seem to have been alienated at one time or an-
other. This gradual development came in part 
as a result of writers such as Voltaire10 and Rous-
seau in France, Thomas Jefferson in the United 
States, and the Englishman Tom Paine, who 
in 1791 and 1792 wrote a seminal work called 
The Rights of Man.11 Bills of Rights emerged in 
Britain and the U.S. In Britain, the Glorious 
Revolution of 1688 culminated with the Bill of 
Rights.12 The United States in 1789 produced a 
Bill of Rights, the name given to the first ten 
amendments of the U.S. Constitution.13

During the nineteenth century, ideas of hu-
man rights gradually expanded. Then came the 
twentieth century and World War I. This was a 
cataclysmic event. It toppled some of the great 
monarchies of the world, including the German 
Empire, the Austro-Hungarian Empire, and 
the Russian Empire. It also gave to many who 
fought and survived a belief that somehow they 
had earned a right to greater freedom, whatever 
that might mean. 

The years that followed World War I, and 
particularly the years of the world-wide depres-
sion, were years of great economic privation 
and, accordingly, years when traditional human 
rights were frequently ignored. Large numbers 
of people throughout the globe had great dif-
ficulty attaining the “Hobbes basics” of food, 
shelter and the ability to rear a family. It became 
all too evident that if there were not acceptable 
minimums of these basic freedoms, the public 
was not prepared to defend traditional human 
rights against those who promised food, shelter, 
and safety. 
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World War II followed. In his State of the 
Union Address to Congress of 1941, which 
has come to be known as the “Four Freedoms 
speech,” President Franklin D. Roosevelt set 
out four essential freedoms: freedom of speech, 
freedom of religion, freedom from fear, and 
freedom from want.14 He attempted to include 
in one broad definition of freedom, those free-
doms of the human spirit articulated by phi-
losophers from Locke to Voltaire to Jefferson to 
Paine with the elemental freedoms that I have 
called the “Hobbes basics.” These ideas of what 
freedoms we should seek in a postwar world 
gained support from the oft-discussed vision-
ary war aims that sought to shape the Second 
World War as a war for human freedom. 

The immediate post-World War II years 
commenced a new era in rights and freedoms. 
For much of the Western world there was eco-
nomic stability and comparative material pros-
perity, fuelled by the efforts to wage war and by 
a relatively enlightened approach to post-war 
reconstruction. The basics of food and shelter, 
as described by Hobbes, were met, thus allow-
ing the concept of other rights and freedoms to 
flourish. 

In 1945 the United Nations was created af-
ter delegates of fifty nations met in San Fran-
cisco for the United Nations Conference on 
International Organization. Its overarching ob-
jective was to attempt to build a framework that 
would preserve international peace. Its first and 
arguably most important document was the 
Universal Declaration of Human Rights,15 signed 
on December 10, 1948 by forty-eight states. The 
Universal Declaration contains thirty articles 
which articulate international human rights 
standards. Following the signing of the Decla-
ration, the International Covenant on Civil and 
Political Rights,16 and the International Cov-
enant on Economic, Social and Cultural Rights,17 
which elaborate on the rights articulated in the 
Universal Declaration, were signed. Together, 
the three documents comprise the International 
Bill of Human Rights. 

The very substantial ratification of these 
declarations and covenants by a large number 
of countries so that the declarations and cov-
enants entered into force, at least as ideals, in-

dicated a growing acceptance across the world 
of the willingness of governments to provide 
– to the extent they could given other compet-
ing needs and rights – a minimal standard of 
freedom of speech, freedom of thought and re-
ligion, freedom from fear, and freedom from 
want. This process of articulation and accep-
tance continues until this day. 

Enforcing Human Rights
Declarations and covenants set out objec-

tives to which governments, with greater or 
lesser levels of sincerity, commit themselves. 
Declarations and covenants are far from self-
enforcing. Whether they bring about any prac-
tical changes depends upon the willingness of 
those with power to design effective internal 
mechanisms to ensure their protection and 
enforcement. There is, of course, another very 
important element. As more countries become 
democratic, it is critical that any infringements 
of basic, necessary rights in the interest of, for 
example, security against external and “terror-
ist” foes, or in the interest of maintaining a vi-
able economy, or in the interest of preserving a 
religion or culture, be carefully monitored. The 
public, and through the public their govern-
ments, must be willing to protect basic human 
rights even in light of other issues of importance. 

Through their governments, countries have 
chosen various instruments for the enforcement 
of rights. If we divide governmental institutions 
broadly into legislative, executive and judicial 
institutions, we note that all have played a ma-
jor role, both in the direct enforcement of rights 
and in stimulating public discussion, which al-
lows citizens to understand and appreciate the 
issues associated with their rights and freedoms. 

If we look about the world to see where the 
most progress has been made in protecting 
and fostering the four freedoms articulated by 
Roosevelt, we would, I think, give high marks to 
countries such as Norway, Sweden, Denmark, 
Holland, New Zealand, and perhaps Britain, 
Canada, Australia, France, Switzerland, the 
United States, and others. Some of these coun-
tries have relied heavily on actions by the legis-
lative and executive branches of their govern-
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ments, and some have relied more heavily on 
the judicial branch to protect at least two or 
perhaps three of the four freedoms. All have felt 
that if there was to be an acceptable measure 
of freedom from economic want, and the fear 
which flows from economic want, then there 
were major roles for the legislative and execu-
tive branches of government. Based upon results 
throughout the world, it is difficult to conclude 
that any one mix of instruments of enforcement 
is markedly superior to any other. 

Our approach in Canada is instructive. We 
sought, through the Constitution Act, 1867, to 
give to Canada a constitution “similar in Princi-
ple to that of the United Kingdom.”18 We relied 
upon the practices of the United Kingdom to es-
tablish a regime of rights and freedoms for our 
citizens. As we, along with the rest of the world, 
considered and discussed ways to improve our 
record of ensuring for our citizens an appropri-
ate level of rights and freedoms, and considered 
how we might implement the declarations and 
covenants of the United Nations which we had 
ratified, we passed, for example, the Canadian 
Bill of Rights19 in 1960 and the Canadian Hu-
man Rights Act20 in 1977, and several provinces 
passed their own provincial human rights acts. 
But it became clear to many Canadians that our 
regimes for protecting human rights were not 
fully effective. They depended heavily on the 
benevolence and understanding of a majority 
of the citizens. Without specific mechanisms 
for the protection and enforcement of rights, 
our citizens were essentially left to their own 
devices. 

It is true that throughout history a good 
place to start in protecting rights and freedoms 
has been to protect them for a majority of the 
citizens. But clearly that is not enough. Minori-
ties are frequently at risk from intolerant ma-
jorities. The idea developed that we ought to 
provide additional protection for minorities 
and for those who are disadvantaged, at least to 
the extent that they lack power and influence in 
political and economic circles, by giving a spe-
cial role to the courts to intervene where they 
believe that the majority, acting through the 
legislature and the executive, have unfairly de-
prived the powerless of their rights to freedom 

of speech, to freedom of religion, and to free-
dom from fear of state power – the “protection 
against the state” freedoms. We recognized that 
this was fundamentally a defensive position. It 
was recognized that courts were ill-equipped to 
protect citizens from fears which might arise 
because of the operation of economic power by 
non-government entities, and want stemming 
from their unfavourable economic position – 
the “protection against economic adversity” 
freedoms. 

So, a body of rights and freedoms was en-
trenched in our Constitution Act, 1982 – the 
Canadian Charter of Rights and Freedoms – and 
the courts were given a special role in protecting 
the powerless against the breach of these rights 
and freedoms by the legislative and executive 
arms of government. 

In selecting some rights and freedoms for 
inclusion in the Charter, there was no inten-
tion to create a hierarchy of rights in the sense 
that the rights included in that document were 
more important than others. Rather, the rights 
and freedoms chosen for inclusion in the Char-
ter were selected because it was reasonable 
to give the courts a role in their enforcement. 
On the other hand, it was felt that the courts 
were ill equipped to enforce freedoms from fear 
and want.21 The enforcement of these rights 
would remain with the legislative and executive 
branches of government.

It should be noted that the thought was to 
use the courts to protect the rights of the pow-
erless and the disadvantaged by entrenching 
those rights in the Charter. That, I think, was 
what the Charter of Rights and Freedoms was 
designed to do. It was not designed to provide 
that a Charter freedom was more important 
than the freedom from (say) want. Nor was the 
Charter intended to give to the courts any gen-
eral supervisory role over the way in which leg-
islatures and executives operate to redistribute 
wealth and power in the society, except to the 
extent that the courts were to protect the inher-
ent fairness of the decision-making processes in 
a democratic society. 

 The Charter was not intended and should 
not be interpreted to give the courts a role in 
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the distribution of the economic power in so-
ciety. Thus, the Charter right of an individual 
to “security of the person”22 does not trump the 
rights of other groups of persons. Rights and 
freedoms affecting distribution of economic 
wealth and power were not to fall to the courts 
to determine, except to the extent that a person 
or persons may have been subject to discrimi-
nation based upon race, ethnic origin, or like 
categories enumerated in section 15.23 

Dealing with Collisions between 
Rights		

The Constitution Act, 1982 which brought 
us the Charter contemplated that there would 
inevitably be collisions between rights. There-
fore, rights were articulated in broad-brush 
terms and the language used was intended to set 
out principles and values rather than particu-
lar answers to precise problems. It was recog-
nized that in any dynamic democratic society 
there should be room for growth of ideas, as 
there would over time be changes in the pub-
lic’s thinking on rights and freedoms. There-
fore, there are several provisions in the Char-
ter which allow for changes in approaches over 
the years. Section 1 talks about limiting rights 
and freedoms to the extent that the limits can 
be “demonstrably justified in a free and demo-
cratic society.”24 Shortly put, this means that it 
is up to the legislative and executive branches to 
justify the limitation of any rights set out in the 
Charter. Limitations must be “reasonable” in 
the eyes of the court. It is the court that decides 
the scope of a “free and democratic society” at 
any given time in our history. Similarly, in sec-
tion 7 of the Charter, persons are not to be de-
prived of rights “except in accordance with the 
principles of fundamental justice.”25 Here again 
it is the courts that are to define what are the 
principles of fundamental justice – concepts 
that evolve with time. 

We have noted that the Charter does not 
purport to include many of the key rights and 
freedoms set out in the International Bill of 
Rights. Nor, in my view, does the Charter in 
any way indicate that the rights and freedoms 
included are more important than other rights 

to be enjoyed by citizens, notably rights to free-
dom from fear and freedom from want, where 
those rights might be infringed by entities 
which are not governments. The Charter lim-
its only governments. I do not think that it was 
ever intended to suggest that only governments 
threaten the freedom of citizens. 

So it is entirely likely that the rights set out 
in the Charter will come into conflict with other 
equally important rights which are the respon-
sibility of the legislative and executive arms of 
government to protect. This eventuality was 
contemplated by the drafters of the Charter 
when they included section 33. This “notwith-
standing” section, as it has come to be known, 
allows a Parliament or a legislature to declare 
that it can act notwithstanding the provisions 
included in section 2 or in sections 7 to 15 of 
the Charter, and this includes decisions of the 
court about breaches of those sections. In other 
words, if Parliament or the legislature decides 
that the breach of a Charter right or freedom 
infringes another right or freedom not set out 
in the Charter, or where political or other cir-
cumstances are such that compliance with a 
Charter right will produce undesirable results, 
Parliament or the legislature may act “notwith-
standing” the Charter right or notwithstanding 
a decision of a court that the Charter right has 
been breached.26 This seems to me to be an el-
egant way to deal with the inevitable collisions 
that will occur between rights which we seek to 
protect through legislative and executive action, 
and rights which we seek to protect through ju-
dicial action. Based upon historical precedent, a 
strong case can be made for the use of all three 
arms of government in protecting rights and 
freedoms. 

I think it is important that we formulate 
the problem as one of protecting the rights and 
freedoms of citizens – some of the these rights 
and freedoms are set out in the Charter of Rights 
and Freedoms, some of the rights are set out in 
other documents including declarations and 
covenants of the United Nations, ratified by 
Canada, and some are part of our unwritten 
constitution. Among these rights there is not 
a hierarchy of more important and less impor-
tant, and it is inevitable that rights will come 
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into conflict with one another. The Charter 
should be viewed not as creating a hierarchy of 
rights, but rather as articulating those rights for 
which the courts have an appropriate role in en-
forcement. Viewed from this perspective, it will 
be seen that arguments based on slogans such 
as “a right is a right is a right,” and suggesting 
that a right set out in a charter is a right but that 
a right to freedom from want as set out in the 
United Nations International Covenant on Eco-
nomic, Social and Cultural Rights is not a right, 
are without force.

Responding to Professor Whyte’s 
Article

Professor Whyte’s very able article on the 
future of the Charter’s “notwithstanding” clause 
is noteworthy for the power of the implicit as 
well as the explicit arguments it makes.27 In this 
article, he quotes Professor Waldron as setting 
out two interpretations of section 33. One in-
terpretation is that the section exists to allow 
the legislature or the executive to decide that a 
rights breach is not as important as a particular 
governmental policy. Another is that a legisla-
ture may disagree with the court’s interpreta-
tion of rights and may therefore wish to legislate 
in the face of judicial conceptions of rights.28 
He pointedly does not include a case where the 
conflict for the legislative and executive branch-
es of government is over the relative importance 
of a Charter versus a non-Charter right. There 
are circumstances where it is widely accepted 
by the legislative and executive branches of gov-
ernment, and the public, that a decision must be 
made about rights that conflicts with a judicial 
decision about a Charter breach. The suggestion 
in Professor Whyte’s article that some rights, 
because they are not included in the Charter, 
are somehow less important than the rights in-
cluded in the Charter is, in my view, wrong for 
the reasons alluded to above. To repeat, there 
are rights which were not included in the Char-
ter because they were not on the list of rights 
where courts have a useful role to play in their 
enforcement. One thinks of the Hobbesian ba-
sics of rights to food and shelter and the rights 
to rear one’s family. But this in no way suggests 
that these rights and others like them – I would 

include a right to basic medical care – are less 
important than some rights included in the 
Charter. This is not simply a case of using sec-
tion 33 to achieve “governmental policy” (to use 
Professor Waldron’s words).29 Rather it is a case 
of using section 33 to protect a fundamental 
right that is not included in the Charter.

It may be that section 33 is not the cor-
rect instrument to deal with the situation that 
arises when a Charter right collides with a non-
Charter right. But that situation cannot be fairly 
dealt with by denying the existence of the non-
Charter right, and therefore denying the ne-
cessity of the democratic majority suspending 
a Charter right where it serves to undermine 
and possibly destroy an equally important non-
Charter right.

Because of the success of the Charter enthu-
siasts in propagating the view that if a right was 
not in the Charter then it was somehow not a 
right, attempts have been made to explicitly ar-
ticulate in the Constitution a statement of other 
rights, notably social and economic rights, so 
that they would have similar cachet as Charter 
rights. The proposal to introduce into the Char-
lottetown Accord (1992) a social and economic 
charter, which would not be justiciable, sought 
to deal with those who persist in the view that 
our basic rights come from the historical events 
which happened in the United States in 1789, 
and not the rights represented by the history of 
Britain and Canada before and after the United 
States Bill of Rights. In 1982, rights to provin-
cial equalization payments were articulated in 
section 36 of the Constitution Act and made 
non-justiciable. The attempt at Charlottetown 
to add a constitutional statement of social and 
economic rights, which would similarly be non-
justiciable, failed for other reasons. But that lack 
of success in no way suggests that these rights 
did not or do not exist, or that a Canada accept-
able to Canadians could long survive without 
them.

 It is not lawyers who tell us what our con-
stitution is. It is not politicians who tell us what 
our constitution is. In a democratic society it 
is citizens who tell us what our constitution is, 
and I believe they have told us that our con-
stitution, in its complete written and unwrit-
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ten form, includes, at some level, freedom of 
speech, freedom of religion, freedom from fear, 
and freedom from want. 

One can only be amused by the tendency of 
legal scholars to characterize freedom of speech 
and freedom of religion as “fundamental” rights 
and freedom from want as not a “fundamental” 
freedom. In the 2008 earthquake in China by 
an act of nature, millions were deprived of their 
basic human rights.30 The Chinese government 
marshalled emergency aid, for which it was 
widely commended and widely criticized – the 
fate of most governments. But among all the 
critical comments, I have detected none which 
deal with its prohibiting advertising to sell ciga-
rettes, or its refusal to allow shops (when they 
were rebuilt) to open on Sunday, or its prohi-
bition of students carrying ceremonial daggers 
when they go to school (as soon as they have a 
school to go to). Another definition of “funda-
mental freedoms” is at work; and should be. 

It is readily conceded that unless there is 
a good measure of the fundamental freedoms 
referred to in the Charter, democracy will be 
imperilled. But, equally, unless there is a good 
measure of economic equality so as to reduce 
the fear and want of ordinary citizens, democ-
racy will be imperilled. Roosevelt got it right. 

Our task is to devise a system which will 
recognize these realities. It might be argued that 
the “notwithstanding” clause could be used to 
protect policy positions which could not fairly 
be called freedoms. And that must be conced-
ed. The courts, in their zeal to protect Charter 
rights, could ignore what would be widely rec-
ognized as non-Charter rights. That too must 
be conceded. 

If the “notwithstanding” clause is not the 
right instrument to mediate the clash of Char-
ter and non-Charter rights, it would be help-
ful if scholars would suggest other appropriate 
instruments. 

Perhaps an amendment of the wording of 
the “notwithstanding” clause would be help-
ful. Perhaps another attempt to include in the 
Constitution a statement of non-justiciable so-
cial and economic rights would be desirable in 

order to remind the courts of the existence of 
important rights whose enforcement has been 
assigned to other arms of government. 

Whatever may be attempted, it is my view 
that it would be helpful if scholars took pains 
to formulate the public issues which will inevi-
tably arise in a context of the articulation and 
enforcement of all human rights which citizens 
can reasonably expect to enjoy in a free and 
democratic society. 
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