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Introduction
In 2006, a new United Nations (UN) Hu-

man Rights Council came into existence, re-
placing the former UN Commission on Human 
Rights with a restructured body for the promo-
tion of fundamental rights and freedoms. Her-
alded as a turning point for human rights with-
in the UN system, the new forty-seven-member 
Council is intended to operate with a renewed 
emphasis on fairness, objectivity, and transpar-
ency. To help achieve these goals, the Council 
has developed a new mechanism for monitor-
ing the human rights performance of all states, 
which it has labeled Universal Periodic Review 
or simply UPR. In essence, UPR is a form of 
performance review for states, conducted by 
other states, using an agreed set of standards to 
be universally applied with equal force. Under 
UPR, the human rights record of all 192 states 
in the world will be reviewed and assessed every 
four years through a process of written reports 
and interstate dialogue that examines a state’s 
domestic human rights law and policies, includ-
ing its constitutional protections. Canada un-
derwent its #rst UPR review in February 2009, 
while serving as a member of the Council from 
2006-09. $e aim of this article is to provide an 
assessment of the UPR mechanism through an 
examination of Canada’s recent experience. An 
overview of the Council’s creation in 2006 will 
also be provided, as well as the details of the 
Council’s mandate and functions, including the 
rules governing the UPR process.

!e Creation and Mandate of the 
Human Rights Council

$e Human Rights Council was created by 
the UN General Assembly through the adoption 
of a resolution on 15 March 2006,1 which le% the 
details of its functions and procedures to be ne-
gotiated during the Council’s #rst year of op-
eration. According to this resolution, the Coun-
cil was created to serve as an intergovernmental 
body responsible “for promoting universal re-
spect for the protection of all human rights and 
fundamental freedoms for all, without distinc-
tion of any kind and in a fair and equal man-
ner.”2 $e Council was also directed to address 
situations of violations of human rights, includ-
ing gross and systematic violations, through the 
adoption of recommendations, and was tasked 
with promoting the e&ective coordination and 
mainstreaming of human rights within the UN 
system.3 $e Assembly also required the Coun-
cil to be guided in its work by the “principles of 
universality, impartiality, objectivity and non-
selectivity, constructive international dialogue 
and cooperation …”4 

In creating the Council, the Assembly also 
abolished the sixty-year-old Commission on 
Human Rights, which, despite its successes in 
standard setting and the generation of new con-
ceptual understandings of human rights,5 had 
become a discredited talking shop, much criti-
cized for its politicization, double standards, 
and selectivity, and whose membership at times 
allowed “the foxes to guard the henhouse.”6 Of 
course there are contrary views, with Professor 
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Marc Bossuyt of the University of Antwerp de-
scribing the politicization criticism as one:

based on a (widespread) misconception: the 
principal UN human rights organ is not a 
tribunal of impartial judges, not an academy 
of specialists in human rights, nor a club of 
human rights activists. It is a political organ 
composed of States represented by govern-
ments that as such re)ect the political forces of 
the world as it is. 7

Nevertheless, the text of the Assembly’s resolu-
tion clearly indicates a desire to strengthen and 
improve the human rights machinery of the UN 
by recognizing “the need to preserve and build 
on [the Commission’s] achievements and 
achievements and to redress its shortcomings.”8 
As Professor Nico Schrijver of the University 
of Leiden has observed: “Institutionally it is the 
#rst time that a UN body has been dismantled 
and replaced in order to achieve greater 
e&ectiveness.”9

$e creation of the Council also constitutes 
a key component of the larger project of UN re-
form that was endorsed by states at the World 
Summit held in September 2005.10 For some, 
the hope had been to create a Human Rights 
“Council” with a standing comparable to that of 
the UN’s Economic and Social Council and the 
Security Council. $is proposal found support 
in the report by the independent “High Level 
Panel on $reats, Challenges and Change” is-
sued in December 2004,11 and from the UN’s 
top civil servant at the time, UN Secretary-
General Ko# Annan, who was of the view that:

we need to restore the balance, with three 
Councils covering respectively, (a) interna-
tional peace and security, (b) economic and 
social issues, and (c) human rights, the pro-
motion of which has been one of the purposes 
of the [UN] Organization from its beginnings 
but now clearly requires more e&ective op-
erational structures. $ese Councils together 
should have the task of driving forward the 
agenda that emerges from summit and other 
conferences of Member States, and should 
be the global forms (sic.) in which the issues 
of security, development and justice can be 
properly addressed. $e #rst two Councils, of 
course, already exist but need to be strength-
ened. $e third requires a far-reaching over-

haul and upgrading of our existing human 
rights machinery.12 

But to achieve such a change in legal terms 
would require an amendment to the UN’s con-
stitutive treaty, the 1945 Charter of the United 
Nations,13 which in turn would require the 
agreement of all states parties. Pragmatism thus 
led to the creation of the Council by resolution, 
with the new Council becoming a subsidiary 
organ of the General Assembly, albeit with an 
agreement embedded within the resolution 
“to review the status of the Council within #ve 
years.”14

In practical terms, however, the new Coun-
cil has gained an elevation in institutional 
standing as a subsidiary body of the General 
Assembly, since the former Commission on 
Human Rights was one of nine commissions 
created by and reporting to the #%y-four-mem-
ber Economic and Social Council, which in 
turn reports to the Assembly. $e new Council 
is also designed to meet more frequently than 
the former Commission, with a minimum of 
three sessions per year,15 thus serving more like 
a standing body on human rights than a yearly 
get-together of government o*cials and human 
rights activists.16 In an attempt to address con-
cerns of past politicization, the General Assem-
bly has directed that all “members elected to the 
Council shall uphold the highest standards in 
the promotion and protection of human rights” 
while also providing for the possible suspension 
of Council members that commit gross and 
systematic violations of human rights by way of 
an Assembly vote.17 Admittedly, proposals for 
more robust criteria for membership have not 
received su*cient state support,18 and for some, 
the membership of China, Cuba, and Saudi 
Arabia alongside Canada on the Council dur-
ing the formative years of 2006-09 illustrates 
the weak nature of the Assembly’s exhortations. 
Nevertheless, while the potential exists for the 
Council to serve as nothing more than “old 
wine in new bottles,”19 the use of the “Council” 
label was intended to mark a break from the 
past and a desire to engage in a more construc-
tive international dialogue on the promotion 
and protection of human rights.
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!e Push for a Peer Review 
Mechanism

During the discussions in the lead-up to the 
2005 World Summit, a proposal to establish a 
new “peer review” function for the new Council 
gained some ground among state representa-
tives, with many hoping that such a mechanism 
would ensure that no state would be immune 
from human rights-related scrutiny. $is pro-
posal also received the endorsement of then 
Secretary-General Annan, who expressed the 
view (in a report circulated to states before the 
Summit) that “peer review would help avoid, to 
the extent possible, the politicization and selec-
tivity that are hallmarks of the Commission’s 
existing system.”20

In Annan’s view, the Council “should have 
an explicitly de#ned function as a chamber of 
peer review”21 to assess the performance of all 
states in regard to all human rights commit-
ments and obligations. $is new mechanism, 
in Annan’s estimation, “would complement, 
but would not replace”22 the state reporting 
procedures that exist pursuant to the terms of 
the core human rights treaties,23 but which only 
apply to states that choose to ratify these trea-
ties. As Annan explained, “the latter arise from 
legal commitments and involve close scrutiny 
of law, regulations and practice” with a view 
to making “speci#c and authoritative recom-
mendations for action,” while the desired “peer 
review” function for the new Council would 
be “a process whereby States voluntarily enter 
into discussion regarding human rights issues 
in their respective countries … based on the 
obligations and responsibilities to promote and 
protect those rights arising under the Charter, 
and as given expression in the Universal Decla-
ration of Human Rights.”24

Annan was also aware that the new Council 
would “need to ensure that it develops a system 
of peer review that is fair, transparent and work-
able,” which in turn required “agreement on the 
quality and quantity of information used as the 
reference point for the review.”25 He also viewed 
the outcome of the peer review process as one 
that “would help the international community 
better provide technical assistance and policy 

advice,” but Annan admitted that “it would help 
keep elected members [of the Council] account-
able for their human rights commitments.”26

Yet despite Annan’s involvement, the rather 
sparse four-paragraph mention of the proposed 
Council in the Outcome Document from the 
World Summit27 suggests that there was no 
agreement among states as to the Council’s pre-
cise functions. By March 2006, and the adop-
tion of a speci#c resolution to create the Coun-
cil,28 there was support for a new peer review 
function, renamed one of “periodic” review, but 
no decision could be reached on its speci#c mo-
dalities. $is resulted in the General Assembly 
directing the Council to:

Undertake a universal periodic review, based 
on objective and reliable information, of the 
ful#lment by each State of its human rights ob-
ligations and commitments in a manner which 
ensures universality of coverage and equal 
treatment with respect to all States; the review 
shall be a cooperative mechanism, based on an 
interactive dialogue, with the full involvement 
of the country concerned and with consider-
ation given to its capacity-building needs; such 
a mechanism shall complement and not dupli-
cate the work of treaty bodies; …29

However, the rules governing this new “uni-
versal periodic review” function were le% to be 
negotiated by states within the Council, and 
they are now found in the “institution-building 
package” that was eventually adopted a%er a 
year of intense behind-the-scenes negotiations.30 

!e Council’s “Institution-Building 
Package”

During its #rst year of operation, the Coun-
cil was required by the General Assembly to 
determine the details of its new functions, with 
the Council being mandated to also “assume, 
review and, where necessary, improve and ra-
tionalize all mandates, mechanisms, functions 
and responsibilities of the Commission on Hu-
man Rights in order to maintain a system of 
special procedures, expert advice and a com-
plaint procedure.”31 $e Council was given until 
June 2007 to reach agreement, resulting in the 
eventual adoption of a package deal termed the 
“institution-building package.”32 $is package 
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was adopted o*cially by the Council by con-
sensus, but became the subject of a divisive vote 
when forwarded to the General Assembly for 
its endorsement.33 Representatives of the Unit-
ed States and Australia (the latter now led by a 
Labour Government), both not members of the 
Council at the time, objected to a package deal 
that made the situation in the occupied Pales-
tinian territories the only human rights situa-
tion in the world to be designated a permanent 
item on the Council’s agenda, arguing that this 
was in contravention of the Council’s found-
ing principles of non-selectivity and objectiv-
ity.34 Canada shared this view, having stated 
its criticisms in the House of Commons some 
six months earlier,35 and having also explained 
(when the resolution was before the General 
Assembly’s $ird Committee) that Canada 
“categorically rejected the manner in which the 
package had been pushed through at the #%h 
session [of the Council], when procedural ma-
neuvering had taken precedence over the prin-
ciples at stake, thereby doing a disservice to the 
Council and the causes it espoused.”36 Such ma-
neuvering had prevented Canada from calling 
a vote on the package before the Council. As a 
result, Canada (along with Australia, Israel, and 
the United States) has disassociated itself from 
the “consensus” concerning the institution-
building package, albeit it is within this package 
that one #nds the main elements and details of 
the Council’s future work program.

$ese elements include the retention of al-
most all the “special procedures” (as they are 
called) that were developed within the former 
Commission involving the use of various spe-
cial rapporteurs and working groups, as well 
as a revised complaint procedure for gross and 
systematic violations.37 $e institution-building 
package also provides for the creation of a small 
think tank to be known as the Human Rights 
Council Advisory Committee38 and also pro-
vides the content for the new UPR mechanism, 
which is viewed by many as the Council’s most 
innovative reform, although academic observ-
ers have already noted that the former Com-
mission had developed a similar “periodic re-
porting procedure” in the early 1960s that was 
eventually abolished because the reports it gen-
erated on state performance were ultimately 

considered to be of marginal utility.39

!e Ground Rules for Universal 
Periodic Review

$e UPR mechanism is a state-driven, “ac-
tion-oriented,” intergovernmental process that, 
according to the terms of the institution-build-
ing package, must not be “overly burdensome” 
nor “overly long.”40 States are to be reviewed by 
other states and not by independent experts 
(however determined) in the #eld of human 
rights. $e process is intended to be “coopera-
tive”41 rather than confrontational; however, it is 
to be conducted through a working group con-
sisting of the entire forty-seven-member Coun-
cil42 and thus its progress is potentially a&ected 
by other activities being undertaken by these 
states within the Council in terms of both time 
and politics. Observer states (i.e. non-Council 
member states) may also “participate” in the 
proceedings of the working group, but “other 
relevant stakeholders” (including human rights 
NGOs) may only “attend” the review (and thus 
neither speak nor ask questions).43 Clearly, time 
constraints are an issue, given the need to re-
view all 192 UN member states over a four-year 
period,44 with a timetable having been estab-
lished to ensure that all #rst reviews take place 
by 2011.45 A “troika” of three states, selected 
by the drawing of lots but with respect for the 
ever-important principle of geographic distri-
bution, serves as the facilitator for each state’s 
review within the UPR process to keep matters 
on track.46

In terms of content, a UPR review consists 
of the advance provision of documentation, fol-
lowed by the holding of an “interactive dialogue” 
within the working group, and then the adop-
tion of a #nal outcome by the Council, which 
may or may not include recommendations for 
improvement.47 $e documentation consists 
of a national report to be prepared by the state 
concerned, preferably “through a broad consul-
tation process”;48 a compilation, prepared by the 
O*ce of the High Commissioner for Human 
Rights (OHCHR), of the information contained 
in the reports of the various treaty-monitoring 
bodies and special rapporteurs concerning the 



Constitutional Forum constitutionnel 83

country being reviewed; and any “additional, 
credible and reliable information provided by 
other relevant stakeholders” thus opening the 
door to information supplied by NGOs and 
national human rights institutions.49 $e ac-
tual review takes place during a three-hour ses-
sion50 of the working group where the state, as 
represented by a delegation of government of-
#cials, is questioned by representatives of other 
states. A report is then prepared by the work-
ing group for the state to consider and respond 
to as it deems necessary, leading the Council to 
eventually adopt a standardized “outcome” text 
“consisting of a summary of the proceedings 
of the review process, the conclusions and/or 
recommendations, and the voluntary commit-
ments of the state concerned.”51

While the pace is clearly unrelenting for 
the diplomats involved, the creation of the UPR 
mechanism is intended to send the message that 
no country is immune from human rights scru-
tiny. All countries will be subjected to this new 
form of periodic peer review, albeit the term 
“peer” is used loosely here to refer to any other 
state. $e involvement of observer states in the 
working group, along with the weak qualita-
tive requirements for Council membership (as 
discussed above) means that all states can be 
peer reviewers absent any further quali#ca-
tions, with realists noting that a country such 
as Cuba, North Korea, or Zimbabwe is no peer 
of Canada on matters of human rights. In any 
event, the focus of the review of a state is on 
the national level, with one of the stated goals 
of UPR being to raise awareness and foster im-
provements “on the ground,” while also serving 
as a means to assess a state’s ful#llment of “its 
human rights obligations and commitments.”52 
It is also hoped that the new UPR mechanism 
will allow for the sharing of best practices, sup-
port cooperation in the promotion of human 
rights, and facilitate the provision of technical 
assistance to states in need.53 

Canada’s UPR Review: 
Consideration of Past 
Recommendations by UN Bodies

Canada underwent its #rst UPR review in 

February 2009, with the review taking place 
while Canada was a Council member as required 
by the rules found within the institution-build-
ing package.54 As also required by these rules, 
the OHCHR prepared a ten-page compilation of 
the recommendations made by the various UN 
treaty monitoring bodies and special rappor-
teurs concerning Canada,55 as well as a ten-page 
summary of the submissions made by various 
NGOs.56 $ese documents are accurately called 
“compilations” and “summaries” since no in-
dependent assessment or additional analysis is 
provided by the OHCHR as to the validity or 
practicality of the information they contain. 
$is is not, however, the fault of the OHCHR as 
the rules, along with budgetary considerations, 
limit the role of the UN’s human rights secre-
tariat to one of compiler, notwithstanding the 
possibility that a special rapporteur, or an entire 
committee of experts, could be mistaken as to 
their understanding of the human rights situa-
tion “on the ground” in another country. $ere 
is also the possibility that the state concerned 
did not agree with the #ndings of the UN body, 
nor the recommendations made which, while 
non-binding,57 are nevertheless included in a 
seemingly neutral compilation of data that is 
now destined for worldwide dissemination via 
the internet. Diplomacy and restraint usually 
dissuade states from issuing line-by-line rebut-
tals every time a UN body issues a report, but 
this may have to change with the OHCHR’s 
compilations set to gain a shelf life well beyond 
the UPR process.

While the OHCHR’s compilation usefully 
collects into one document the various strands 
of information produced by various parts of the 
UN human rights machinery, thus enhancing 
access to this information, the compilation also 
reports on subject matters that need context and 
analysis, as well as factual veri#cation, for such 
information to be of utility to a performance re-
view. For example, the compilation duly notes 
the regret expressed by two treaty monitoring 
bodies that “domestic violence is not a criminal 
o&ence” in Canada,58 but makes no mention of 
the existing provisions under Canadian law that 
address the constituent o&ences. $is omission 
of context, analysis, and veri#cation can eas-
ily mislead a reader into thinking that Canada 
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lacks any penal laws to address domestic vio-
lence, and for states so motivated, the statement 
provides fodder for campaigns to embarrass 
Canada during its UPR review. Another exam-
ple of the need for context and analysis can be 
found in the compilation’s reference to the con-
cern expressed by one treaty monitoring body 
concerning the “absence of e&ective measures 
to provide civil compensation to victims of tor-
ture”59 — a startling across-the-board statement 
if true, but the compilation fails to note that this 
speci#c recommendation relates to a claim for 
compensation made by an Iranian national for 
torture committed in Iran at the hands of Ira-
nian o*cials.60 Canada’s courts rejected this 
claim on the basis of the long-standing doc-
trine of foreign state immunity, #nding that 
state practice worldwide had yet to modify the 
legal doctrine so as to oblige a cause of action 
in a third state. Even the expert witness hired 
by the plainti& had “conceded that no country 
has enacted legislation to give a civil remedy for 
torture committed outside its jurisdiction by a 
foreign state” and at trial he “candidly admitted 
that he was advocating a position where inter-
national law was going (and, in his view, should 
be heading),”61 thus conceding it was not law as 
yet.

While the OHCHR compilation correctly 
highlights areas where Canada’s human rights 
law is lacking, such as the government’s reluc-
tance to implement requests for interim mea-
sures of protection,62 and the suggestion by the 
Supreme Court of Canada that in an exception-
al case an individual can be deported to face a 
risk of torture,63 the compilation also touches on 
matters more of policy than law, as well as mat-
ters of provincial jurisdiction, again without the 
bene#t of context or further analysis. For exam-
ple, the compilation notes that one treaty moni-
toring body and one special rapporteur have 
espoused the view that Canada should “take 
measures against acts negatively impacting the 
rights of indigenous peoples outside Canada 
and to explore ways to hold the corporations 
accountable for such violations abroad.”64 How-
ever, no mention is made of the extraterrito-
rial aspects of these recommendations, and the 
consequences that would )ow from Canada at-
tempting to regulate conduct taking place out-

side its borders; nor is any thought given to the 
federalism implications of any proposed regu-
lation by Ottawa of provincially incorporated 
companies and provincially regulated stock ex-
changes. Moreover, it should also be noted that 
these recommendations do not concern matters 
of clear obligation under human rights law, but 
instead re)ect the advocacy e&orts of scholars 
and NGOs designed to push human rights law 
beyond its present boundaries. While such ad-
vocacy can be considered a noble endeavour, 
and a possible input into future law-making by 
states, this does not excuse the UN mechanisms 
from leaving the impression that Canada is in 
breach of existing obligations of international 
law.

As for touching on matters of provincial 
jurisdiction without the bene#t of analysis and 
context, the compilation notes that one treaty 
monitoring body has “recommended that Cana-
da eliminate discrimination on the basis of reli-
gion in school funding in Ontario,”65 but makes 
no mention of how Ottawa should do this, given 
that education is constitutionally a matter of 
provincial responsibility. Mention is also not 
made of the broader context in which this is-
sue arises, with the Supreme Court of Canada 
having ruled that Ontario’s funding of Catholic 
(but not Muslim or Jewish) schools is not un-
constitutional.66 Recent provincial elections in 
Ontario have also shown little public appetite 
for the achievement of equality through subsidy 
programs or tax breaks for schools of other reli-
gious denominations. Space constraints prevent 
a full listing of the positive and negative aspects 
of the OHCHR’s compilation, but as illustrated 
by the above examples, and frankly as required 
for most other forms of performance review, 
there is always a need for context and indepen-
dent veri#cation to ensure credibility.

Information from 
Nongovernmental Organizations

As for the NGO-provided information 
summarized by the OHCHR, much of it re)ects 
the particular interests of the organizations 
that chose to make submissions, with the con-
tent of each submission duly recorded without 
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reference to any competing views or indepen-
dent assessment.  $us the OHCHR’s summary 
reveals, for example, that the Canadian HIV/
AIDS Legal Network has complained that Can-
ada’s “access to medicines regime” was “unnec-
essarily complex and cumbersome,” while Re-
porters Without Borders has complained of “an 
increase in incidents where courts override the 
con#dentiality of sources.”67 However, this pro-
cess does not encourage any nongovernment 
defenders of Canada’s human rights record to 
provide their views, nor does it seek rebuttal in-
formation on speci#c issues. Matters of politics 
also arise within the NGO submissions, with 
Canada’s decision to vote against the adoption 
of a United Nations Declaration on the Rights 
of Indigenous Peoples in September 200768 be-
ing a predictable subject of comment, with sev-
eral NGOs also lobbying for the declaration’s 
“implementation” in Canada,69 albeit that im-
plementation is an odd term to use for a non-le-
gally binding, political text that is not a treaty.70 
Ironically, some NGOs also criticized the spe-
cial rapporteur working on matters of concern 
to indigenous peoples for deciding it was in-
appropriate to promote the implementation of 
the declaration with respect to Canada because 
Canada had voted against its adoption.71

Of the forty-nine organizations that con-
tributed information for Canada’s UPR re-
view, only fourteen held “consultative status” 
with the UN’s Economic and Social Council, 
with such status serving as a rough measure 
of an NGO’s permanence, accountability, and 
general bona #des, albeit not a guarantee. $e 
system of accreditation is not perfect. Neverthe-
less, to gain consultative status an NGO must 
be o*cially registered as such with the appro-
priate government authorities for at least two 
years, must have an established headquarters, 
a democratically adopted constitution, the au-
thority to speak for its members, a representa-
tive structure, appropriate mechanisms of ac-
countability, and democratic and transparent 
decision-making processes.72 And yet, for the 
purposes of reviewing a state’s human rights 
performance within the UPR process, any un-
accredited “Tom, Dick or Harry” can make a 
submission, which is then duly summarized by 
the OHCHR without further analysis or veri#-

cation and published on the internet. $e con-
trast with the limitations placed on using infor-
mation provided by nonregistered associations 
in domestic court proceedings, and the use of 
expert witnesses, is stark.

It also appears that few, if any, of the or-
ganizations that submitted information for 
Canada’s review were in a position, either by 
way of orientation or institutional expertise, 
to provide an overall assessment of Canada’s 
human rights record. $e Canadian Human 
Rights Commission (CHRC) did make a sub-
mission, but notwithstanding its name, the 
work of the CHRC is focused on matters of dis-
crimination and equality, and not all human 
rights.73 $e Commission has a limited statu-
tory mandate to comment on the entire range 
of Canada’s international human rights obliga-
tions, which extend from prison conditions to 
housing rights, to free speech and freedom of 
assembly, the right to life, and the rights of Ab-
original peoples, absent a discrimination lens 
through which to view the full variety of hu-
man rights.74 Of course, the CHRC may engage 
in consultations to enhance its knowledge base, 
and according to its 2008 Annual Report to 
Parliament: “In developing its submission, the 
Commission carried out extensive research and 
consulted with all provincial and territorial hu-
man rights commissions in the country, as well 
as over 60 Non-Governmental Organizations 
… facilitated through the Canadian Interna-
tional Human Rights Network, established by 
Rights and Democracy.”75 But one may well ask 
why the CHRC did not mention consultation 
with academics who teach and research within 
the full breadth of the #eld of human rights, and 
whose terms of employment ensure their inde-
pendence from both government and advocacy 
organizations.

Nevertheless, the CHRC did make a sub-
mission for Canada’s UPR review, with the 
OHCHR’s summary indicating that the CHRC 
praised Canada for its recognition of the rights 
of gays and lesbians, including the legal recog-
nition of same-sex marriages,76 placing Canada 
in opposition to the views of one UN treaty 
monitoring body, which has found a state’s re-
fusal to recognize same-sex marriages as being 
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permissible under international human rights 
law.77 Canada can, of course, go further domes-
tically than the minimum requirements of in-
ternational law, and can also choose to disagree 
with the declaratory views of a treaty monitor-
ing body. As for other matters mentioned by the 
CHRC in its submission, those included in the 
summary all relate to the situation of Canada’s 
Aboriginal peoples, with the CHRC expressing 
“regret” with respect to Canada’s position on 
the adoption of the Indigenous Rights Decla-
ration.78 $e CHRC had previously expressed 
such “regret” in its 2007 Annual Report to 
Parliament,79 although no mention is made 
of this comment being the result of a recom-
mendation, suggestion or request as required 
by the CHRC’s governing statute.80 Nor does 
the CHRC adequately explain how what it de-
scribes as a “not legally binding” text can ad-
dress matters of discrimination in Canada.81 
Nevertheless, the CHRC clearly has a view that 
it has chosen to express, and not just to Parlia-
ment, but also to the UN and the world. Others, 
of course, may have a di&erent view, with the 
Toronto Star having opined that Canada was 
right to vote against the declaration, because 
of its signi#cant )aws and “fuzzy wording and 
overly broad guarantees.”82

In addition to these views from others, an-
other voice missing from the nongovernmental 
inputs into Canada’s UPR review is that of aca-
demics, with only one academic having made 
a submission concerning Canada’s review, al-
beit with a speci#c focus.83 Many academics, 
however, may not be aware of the UPR process, 
nor of Canada’s review within it, and if aware, 
may not be willing to participate under the 
guise of a “relevant stakeholder” rather than as 
an independent assessor or scienti#c observer. 
Of course, it does not help that the Canadian 
government does not engage with academics in 
general with respect to its international human 
rights activities, and to my knowledge, does not 
issue invitations to those within Canada’s post-
secondary community who teach, research, and 
write about human rights to its consultation 
sessions with civil society (although some aca-
demics may gain entry by associating with an 
invited NGO).84 Truly independent academic 
researchers, however, operate with the bene#t of 

autonomy and freedom from instruction, and a 
professional commitment to methods of anal-
ysis based on evidence and objectivity. $eir 
work could be a useful source of information 
for assessing Canada’s human rights record, 
whether positive or negative, with modern tech-
nologies making it easy for governments (and 
for that matter, human rights commissions and 
parliamentary committees) to engage in consul-
tations beyond the con#nes of the Toronto-Ot-
tawa-Montreal corridor. It is also fairly easy for 
anyone to skim the websites of Canada’s univer-
sity faculties of business and law, and depart-
ments of sociology, history, and political sci-
ence, to build a database of academic contacts 
with a variety of interests in the #eld of human 
rights, and advance planning would allow for 
notices to be sent to scholarly associations for 
distribution to their members.

Canada’s National Report
In addition to the documentation pre-

pared by the OHCHR, Canada also submitted 
a twenty-one page national report, which was 
said to be “prepared in collaboration by the fed-
eral, provincial and territorial governments in 
Canada”85 but apparently without the “broader 
process of consultation” desired by the rules.86 
$e report reveals that Canadian government 
o*cials did consult with “Canadian civil soci-
ety” (whoever that might include) at a workshop 
held in June 2008, and later posted information 
on its website inviting civil society to submit 
questions and comments.87 $ere is, however, 
no information suggesting that this invitation 
to participate was actively drawn to the atten-
tion of university researchers, lawyers, provin-
cial Law Societies and local Bar associations, 
chambers of commerce and business associa-
tions, and the general public, and at least one 
parliamentary committee has already conclud-
ed that “the processes and procedures used for 
Canada’s #rst UPR, both at the [Council] and 
at the domestic levels, lacked clarity and trans-
parency.”88 $is committee has also urged the 
Canadian government to develop a “clear, ef-
fective and transparent plan for Canada’s next 
UPR” with the hope that such a plan “could es-
tablish broad and meaningful consultation and 
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engagement with relevant stakeholders, parlia-
mentarians and the Canadian public during the 
time period leading up to the next UPR.”89 

In any event, Canada’s national report was 
submitted to the OHCHR approximately one 
month before Canada’s scheduled dialogue ses-
sion in Geneva. With respect to content, Can-
ada used its report to explain the signi#cance 
of its federal structure as well as its existing ar-
rangements for the protection and promotion of 
its human rights obligations, emphasizing quite 
correctly that Canada can implement these ob-
ligations through a combination of laws, regu-
lations, policies, and programs at the federal, 
provincial, and territorial levels.90 Canada also 
stated which human rights treaties it was cur-
rently considering for future rati#cation, and 
thus indicated which treaties it was not con-
sidering regardless of the encouragements ex-
pressed in the past by various UN treaty moni-
toring bodies.91 Canada also identi#ed issues 
likely to be discussed during its review, tackling 
head-on challenges arising with respect to Can-
ada’s record concerning the rights of Aborigi-
nal peoples, poverty reduction, homelessness, 
violence against women, and issues of racism 
arising within the context of immigration, and 
national security.

Canada’s Dialogic Review within 
the Working Group

A month later, on 3 February 2009, the “in-
teractive dialogue” concerning Canada’s human 
rights record took place within the “Working 
Group on the Universal Periodic Review,” facili-
tated by a troika of diplomats from the United 
Kingdom, Azerbaijan, and Bangladesh. During 
the three-hour session, Canada was represented 
by a delegation of nineteen civil servants, with 
nine having been sent to Geneva from Ottawa 
at the taxpayers’ expense, and three having 
come from the provincial civil services of Sas-
katchewan and Québec.92 Predictably, Canada 
was asked to reconsider its position with respect 
to the Indigenous Rights Declaration, and was 
asked by several states why it did not criminalize 
domestic violence (!). Some states even repeated 
this question a%er Canada had responded oral-

ly at its #rst opportunity to correct the record,93 
suggesting that this “dialogue” is more an op-
portunity for diplomats to deliver pre-prepared 
statements in the order of a speaker’s list than 
a true opportunity for information gathering. 
$e statements made at the UPR dialogue cov-
er a wide range of topics and reveal no general 
themes, nor do they reveal a focused inquiry. 
Canada was asked, for example, to ratify more 
treaties, including the American Convention 
on Human Rights94 (a regional treaty and thus 
beyond the scope of the UPR’s mandate), while 
Canada was also asked (rightly in my view) to 
improve its consultation processes in preparing 
for its UPR review.95 Canada also faced ques-
tions about allegations of racial pro#ling and 
discrimination against members of the Arab 
and Muslim community, as well as questions 
about its use of national security certi#cates, 
alongside questions about poverty reduction, 
socioeconomic disparities, and homelessness. 
Canada’s voting record within the Council96 
was also a factor at its UPR review, with Cuba 
asking why Canada was no longer “an advocate 
for the third world” and Algeria, Syria, and Iran 
criticizing Canada’s “double standards and po-
liticization” within the Council,  presumably 
in reference to Canada’s opposition to a series 
of Council resolutions focusing on Israeli ac-
tions in the occupied territories. Canada was 
also asked about its change of policy on seeking 
clemency for Canadians facing the death pen-
alty abroad,97 an issue that had been in the news 
and in the domestic courts,98 but which received 
no comment in any of the advance documen-
tation provided by the OHCHR, nor in the na-
tional report provided by Canada.

A%er the dialogue, Canada received a report 
prepared by the working group summarizing 
the comments made by its peer reviewers and 
providing a list of the sixty-eight recommenda-
tions that had been made during the session.99 
Canada responded publicly to these recommen-
dations in early June 2009, posting its response 
on the website of the Department of Canadian 
Heritage.100 Given the wording of some of the 
recommendations, which can easily mix agree-
able platitudes with content of concern, it is 
not easy to state categorically that Canada has 
either accepted or rejected all sixty-eight rec-
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ommendations. A more nuanced count would 
suggest that Canada has accepted twenty-six 
recommendations, has accepted in part four-
teen recommendations, has accepted the under-
lying principle of eight recommendations, but 
has rejected outright #%een recommendations. 
$e remaining #ve recommendations concern 
matters that are already in place. Having given 
a response to the recommendations, a decision 
on the #nal outcome of Canada’s UPR review 
was adopted by the Council’s plenary on 9 June 
2009, using the standard form and without a 
vote.101 Questions remain, however, as to the 
usefulness of this review and whether Canada’s 
progress in meeting the recommendations with 
which it has agreed will be monitored through 
a credible process at either the national or in-
ternational level. $ere is also a question as to 
whether anyone, apart from the government of-
#cials involved and several human rights NGOs, 
will even follow the results of Canada’s review, 
given the lack of e&ective mechanisms to en-
gage a broader segment of society in consulta-
tion, raising in turn the question of whether the 
new UPR mechanism, as currently constituted, 
can truly serve as a catalyst for stimulating a 
national process of self-examination, scrutiny, 
and e&ective review.

Conclusions
While the UPR mechanism is o%en tout-

ed as the main innovation of the new Human 
Rights Council, its state-driven structure does 
not bar political considerations from arising, 
and allied states are clearly free to work togeth-
er on either a concerted campaign of “gotcha” 
aimed at one state or another, or as a mutual 
praise society to assist each other’s review. In 
establishing the UPR mechanism, it was hoped 
that the process would provide needed informa-
tion concerning the situation of human rights 
“on the ground” to enable states to draw on the 
experience of others for inspiration and guid-
ance. It was also hoped that each UPR review 
might stimulate an authentic national dialogue 
within each state, and either raise awareness 
or supplement existing e&orts to “name and 
shame” those states deserving criticism for their 
human rights record. On the other hand, a UPR 

review could also simply serve as a mask for ac-
countability, giving the appearance that a state 
is taking action to ensure the implementation 
of its obligations. Clearly, for the UPR process 
to become truly innovative (and distinct from 
its past incarnation before the former Commis-
sion), there needs to be greater opportunities 
for the use of truly independent appraisals of a 
state’s human rights performance, and not sim-
ply the cut-and-paste summation of treaty body 
recommendations and information supplied by 
advocacy groups. States such as Canada could, 
however, assist with this desire for expert in-
formation and independent assessment by ex-
panding the consultation circle. Parliamentary 
committees could review the recommendations 
made by UN bodies when they are #rst made, 
making use of the relevant testimony of various 
experts during their inquiries. $e reports pro-
duced by these parliamentary committees could 
then be used in the preparation of Canada’s next 
national report, providing a means to respond 
to any inaccurate or inappropriate recommen-
dations long before such recommendations are 
repeated in a submission for a UPR review. And 
yet, in the #nal analysis, it may be expecting too 
much of a UN intergovernmental body which, 
despite laying claim to the evocative label of 
“human rights,” remains a political body sub-
ject to the political machinations of states want-
ing to achieve very di&erent political goals. One 
may also have to ask, perhaps in preparation for 
the Council’s planned review in 2011, whether a 
state-controlled body tasked with reviewing the 
human rights record of its peers has the neces-
sary institutional structure to serve as a credible 
voice for ensuring the implementation and en-
forcement of existing human rights obligations, 
with national bodies — including government, 
Parliament, and the courts — being the more 
likely conduits for concrete action.
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