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Introduction

Seven years after Confederation, the House
of Commons gave unanimous consent to a mo-
tion to consider reforms to the Senate. The
proposal included such radical notions as the
adoption of a Senate electoral system based on
proportional representation, the allotment of six
senators for each region, and the fixing of terms
to eight years, staggered to ensure the election
of only half the Senate at a time.?

In 2006, the Conservative government of
Stephen Harper introduced a similar agenda of
reform. Cognizant of past failures to substan-
tively advance any of these ideas during the in-
tervening 132 years, the Harper approach is to
try to achieve incremental changes that either
do not require amending the Constitution Act,
1867° or do not require provincial consent.*

One of the principal reasons that substan-
tive Senate reform has failed to get traction
since Confederation, despite repeated attempts
by governments of different political stripes to
secure it, is the issue of numerical representa-
tion in the upper chamber. At some point, any
proposal to change the Senate inevitably turns
to the question of the number of senators to
which each province should be entitled. Prov-
inces with a larger proportion of Senate seats
tend to be reluctant to alter the status quo, while
those provinces with a smaller proportion of
seats tend to see a dramatic rebalancing of Sen-
ate numbers as essential to their ability to de-
fend provincial and sectional interests.

As former Liberal Senate Leader Royce Frith
put it in the context of demands for an equal, ef-
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fective, and elected or “Triple E” Senate: “Elect-
ed and effective are quite straightforward, but
the debate on ‘equal’ could go on forever.™ Frith
suggested that this problem alone will ensure
that genuine and comprehensive Senate reform
will never happen, since “[l]arger provinces will
simply not agree to equal representation for the
smaller ones.™

Substantive Senate reform would seem to
require a compromise on the number of sena-
tors to which each province is entitled. This is
no simple undertaking, as getting proponents
of provincial equality and proponents of broad-
er regional equality to compromise on numbers
would make those who find the current Senate
“laughably incoherent . . . laugh even harder.””
In my view, the key is to propose a distribution
of seats in the Senate which can be defended on
the basis of a principled representation struc-
ture. Since it would move beyond a compromise
position on Senate numbers, such a middle-
ground proposal might appeal to Canadians
on its own merits; it might even be politically
palatable to elites who have previously endorsed
either provincial equality or regional equality
in Senate seat distribution.

In the dark days of constitutional negotia-
tions over the adoption of the Meech Lake Ac-
cord,® when Newfoundland and Labrador had
rescinded its approval and Quebec was refusing
to reopen the document, I privately advanced
a proposal that I believed had the potential to
break the impasse and open up negotiations on
Senate reform. My motivation was admittedly
due less to a desire to contribute to the ratifi-
cation of the Meech Lake Accord in its then
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agreed-to format than it was to a long-held
desire to see the upper chamber reformed in
a coherent manner; therein, perhaps, lies the
strength of this proposal.

The Hicks Amendment, as my proposal was
later dubbed, has never been published.” As Ca-
nadians again embark on the path toward Sen-
ate reform — a path that will inevitably lead to
a discussion about seat numbers — it seems ap-
propriate and timely to present the details of that
initiative with respect to numerical representa-
tion in the upper chamber. After all, when my
proposal was first advanced it was considered
meritorious enough to open the door to discus-
sions between Newfoundland Premier Clyde
Wells and Quebec Premier Robert Bourassa,
two intransigent opponents in the debate over
the Constitution and the Senate."

This article will examine the two dominant
approaches to representation underpinning de-
bate on Senate seat distribution (which, as will
be noted, have also driven debate on constitu-
tional amending formulae advanced during the
latter half of the twentieth century), namely,
provincial equality and regional equality. Then,
this article will present the Hicks Amendment
with respect to Senate numbers.!! My hope is
that this proposal might provide a mechanism
for genuine, principled reform of the upper
chamber without relying on a mere compro-
mise between provincial and regional equality.

The Review Function and
Conceptions of Representation in
the Senate

A number of scholars have suggested that
bicameralism is a theory of legislative institu-
tional design with a rationale applicable equally
to federal and unitary states.!” The theory sug-
gests two distinct roles for an upper chamber:
that of review and representation. The idea of
legislative review is well known and has been
used to defend both appointed and elected up-
per chambers. In 1787, Alexander Hamilton
suggested that an appointed Senate “will be less
apt to be tainted by the spirit of faction, and
more out of the reach of those occasional ill
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humors, or temporary prejudices and propensi-
ties.”? His colleague, James Madison, suggested
that the inclusion of an upper chamber in the
design of the legislature would prevent “a vari-
ety of important errors in the exercise of legisla-
tive trust.” In 1918, The Bryce Committee in
England argued that an upper chamber, even an
appointed one, was needed in a democracy for
the “interposition of so much delay so the opin-
ion of the nation can be adequately expressed,”™
and to ensure, in some cases, that controversial
legislation would be “submitted to the deliber-
ate judgment of the electorate.”® The Supreme
Court of Canada echoed these sentiments when
it applied to the appointed Canadian Senate the
label of chamber of “sober second thought.”’
While it may be common to justify the presence
of an upper legislative chamber by referring to
its review function, the question of which ap-
proach to representation should underpin the
distribution of seats in an upper house is fraught
with disagreement.

The Canada of the nineteenth century was
marked by duality in language, culture, religion
and legal system. As a result, multiple concep-
tions of the nature of the new country emerged
including a view of the Canadian political com-
munity as: (i) a compact of provinces, (ii) a
partnership between two (or more) peoples or
“nations,”® and, more recently, (iii) the com-
ing together of individual citizens to create a
new country. To the extent that these concep-
tions of community underlie positions taken on
seat distribution in Parliament, the presence of
these different conceptions helps to explain the
complex representation structures that have de-
veloped over time in both the Canadian House
of Commons and the Senate.

It is illustrative that the recent debate over
the Harper government’s proposals on Com-
mons seat redistribution' saw provinces ad-
vancing many of the arguments associated with
debate over Senate numbers in this article. For
example, Quebec argued that it must have 25
percent of Commons seats because it is a na-
tion, while Ontario objected to a seat adjust-
ment which favours B.C. and Alberta, arguing
that its own proportion of Commons seats is in-
adequate. Indeed a general debate ensued over
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what constitutes a “fair” balance between con-
siderations of population size and the interests
of smaller provinces and the regions.?

At the time of Confederation, the Canadian
Senate had a seat arrangement which reflected
the several conceptions of community held by
the Framers of the Constitution Act, 1867. The
Senate was to be simultaneously regional, pro-
vincial, and sectional — a chamber represent-
ing founding peoples, founding regions and
founding provinces.

Section 22 of the Constitution Act, 1867 be-
gan: “In relation to the Constitution of the Sen-
ate Canada shall be deemed to consist of Three
Divisions.” The three divisions — the Mari-
times, Quebec and Ontario — expanded geo-
graphically with a fourth division of the West
added by the Constitution Act, 1915

In 1867, the Senate gave an equal number of
appointments to each of the existing divisions
of Canada, and senators were to represent prov-
inces and be “resident in the province for which
he is appointed.” Thus, even at that time, the
representation principle for the upper chamber
included equally a provincial and a regional di-
mension, even if the principle was not one of
strict provincial equality of seat numbers.

Quebec’s Senate seats were apportioned
within the province in a unique manner. Sec-
tions 22 and 23 of the Constitution Act, 1867
specified property requirements for senators
from Quebec to ensure they reside in one of the
twenty-four separate electoral divisions of the
old colony of Lower Canada.** This stipulation
was added to ensure that the province’s differ-
ent sectional interests — linguistic, cultural,
and religious — would be represented within
that province’s one-third of the total of Senate
seats.

Regional Equality

As Table 1 below shows, while every major
Senate reform proposal advanced between the
late 1970s and constitutional patriation in 1982
advocated some form of government-controlled
appointment, each also attempted to rebalance
Senate seats to reflect population growth in
western Canada.
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The reason for the need to address West-
ern under-representation in the Senate is partly
historical. At the time of Confederation there
were no western provinces. Manitoba became
the first in 1870, but it was a small territory in
the Red River Valley* and was given just two
senators. British Columbia was brought in by
Order-in-Council in 1871, and Alberta and
Saskatchewan were created out of the North-
west Territories in 1905.° It was only in 1915
that a “Western region” was given twenty-four
senators: six senators were allocated to each of
Manitoba, Saskatchewan, Alberta, and Brit-
ish Columbia.?” In the Maritime division, the
number of Senate seats for New Brunswick and
Nova Scotia was reduced from twelve to ten to
provide Prince Edward Island with four sena-
tors when it joined Canada in 1873.%

When it comes to the principle of regional
equality, the Constitution Act, 1915 both “giveth
and taketh away.” On the one hand it created
a new, clearly defined, and equal fourth region
of Canada for the purpose of apportioning Sen-
ate seats. On the other hand, the Act confirmed
and expanded the provision that allowed for
Newfoundland to join Confederation without
assuming that province was part of the mari-
time region. As a result, thirty-four years later
Newfoundland was given six seats on top of
those allotted to the four existing regions, and
several generations of Canadian school children
have been forced to learn the difference between
the Maritimes and the Atlantic provinces.*’

On 16 June 1971, the provinces and the fed-
eral government agreed to a series of constitu-
tional changes known as the Victoria Charter.*
Although the Quebec government subsequently
rejected the Charter and it was not adopted, the
amending formula it proposed drew inspiration
from Senate divisions in adopting a regionally-
based formula; the Senate model remained cen-
tral to later amendment proposals.

Indeed, a four-region conception of the
country was used in amending formulae pro-
posed by most governmental and legislative
constitutional advisory bodies including the
Molgat-MacGuigan  Special Parliamentary
Committee in 1972 and the Pepin-Robarts
Commission in 1979, and figured prominently
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Table 1

Distribution of Senate Seats: Actual and Proposed (Appointed)

Actual Bill C-60 Pepin- Beige-Paper Ontario Alberta
(1975-1999) (1978) Roberts (1980) (1980) (1982)
(1979)

Atlantic 30 32 14 14 30 14
Quebec 24 24 12 20 30 10
Ontario 24 24 12 20 26 10
Prairies 18 26 14 18 26 18
Pacific 6 10 12

North 2 2 2 0
TOTAL 104 118 60 81 126 60

in virtually all of the federal government’s pro-
posals during the decade prior to patriation of
the Constitution.** The proposal tabled by the
federal government in the House of Commons
in 1980, when it announced its intention to
achieve patriation unilaterally, also contained a
variation of the four-region principle.

In the final stages of the patriation nego-
tiations in November 1981, the four-region for-
mula was abandoned by all provinces including
Quebec. Given the political dynamic of these
negotiations, however, not much should be read
into this abandonment other than the fact that
the subsequent Constitution Act, 1982* did not
adopt an amending formula based on a four-
region formula.’® Following the defeat of the
Meech Lake Accord, and in response to con-
cerns raised by Quebec, the Beaudoin-Edwards
Special Parliamentary Committee recom-
mended that the “amending procedure should
be changed to adopt the procedure already pro-
posed in the Victoria Charter as a general rule
for amendment.” Thus the four-region formula
was resuscitated.

In 1995, Parliament introduced Bill C-110,
An Act respecting constitutional amendments.*®
This bill prevents any federal Minister of the
Crown from proposing a motion to amend the
Constitution unless the amendment has first
been consented to by a majority of the provinc-
es in each of the regions. When introduced on
29 November 1995, one month after the Quebec
referendum on secession, the bill recognized
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four regions — Atlantic, Quebec, Ontario and
the West.

As early as the 1970s, British Columbia had
called for five regional divisions in the Senate
to match that province’s sense of its growing
importance in the country; thus it should not
be surprising that Bill C-110 provoked an out-
cry from B.C. The federal government of Jean
Chrétien quickly amended the Bill on 12 De-
cember 1995 to allow for a veto for each of five
regions: Atlantic, Quebec, Ontario, Prairie, and
Pacific.”

Chrétien’s original assertion of four rather
than five Canadian regions may have been a re-
flection of the Eastern-centric era in which he
began public service (particularly his time at
the Justice Ministry in the early 1980s). After
all, the federal government has since adopted
five administrative regions in the civil service,
with all major departments having established
regional directorates for Atlantic, Quebec, On-
tario, Prairie and Pacific regions (something
mirrored in ministers’ offices and even Chré-
tien’s own Prime Minister’s Office).*°

The use of regional divisions in Bill C-110
as a rationale for regional equality in the Senate
was evident recently when Senator Lowell Mur-
ray introduced a motion to amend the Consti-
tution Act, 1867 to change the number of Sen-
ate seats. His initiative, introduced on 28 June
2006, to be considered concurrently with the
Harper government’s Bill S-4 on Senate tenure,
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argues for a division of seats loosely based on
five regions.* Indeed, Murray justifies this con-
figuration purely on the basis that “this status
was recognized by the Government of Canada
in the mid-nineties™* through the constitution-
al amendment provisions of Bill C-110.

Provincial Equality

Western Canada has been at the centre of
the push for provincial equality in the Senate for
thelast quarter of the twentieth century. Gordon
Robertson explains the origin of this push: “In
western eyes there was and is neither provincial
nor genuine regional equality to offset the pre-
ponderance of population in the industrialized
and prosperous centre of Canada.™

There is no disputing that the Canadian fed-
eration has loci of power. Historically, these can
be found not so much in the provinces of On-
tario and Quebec as within what David Kilgour
calls “Inner Canada™*: the urban Montreal
— Ottawa — southwestern Ontario nexus. To
aggravate matters, this powerful part of Canada
is perceived by some in the West to pander to
the economically challenged Atlantic provinc-
es and culturally and linguistically threatened
Quebec at their expense.

Further, it is not surprising that the Senate
is seen as a possible panacea by Western poli-
ticians. Before anyone in the West had Senate
reform in mind, dozens of high profile royal
commissions and parliamentary committees
— even the federal government itself — had al-
ready offered up the Senate as a way to rebal-
ance the federation.

Proponents of provincial equality in the
Senate point to the U.S. and argue that there is
a “dual nature of representation that is required
in a federal system: the representation of citizens
in the national legislative process on the basis of
both population and [administrative] region.™*
Proponents claim that “it is only in Canadian
politics that the principle of equal representa-
tion for all provinces regardless of population is
regarded as radical or unusual.™® Although this
characterization of equal representation in the
bicameral legislatures of other federations is not
factually correct, given the proximity of Cana-
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da to the U.S. it is not surprising that American
political approaches are held in such esteem.

An organization closely associated with
the Triple E Senate slogan is the Canada West
Foundation (CWF). It goes so far as to argue
that Canada, even more so than the U.S., needs
provincial equality in Senate representation to
mitigate the uneven distribution of Canada’s
population. According to the CWF, population
distribution among the ten provinces is “more
unequal than any other federal country in the
western democratic world.™’

As Table 2 below illustrates, proposals for an
elected Senate appearing on the scene since pa-
triation have tended to call for provincial equal-
ity in seat numbers. An Alberta Select Commit-
tee of the legislature recommended allotting six
senators to each province® (as did the CWF), a
principle also endorsed by the Government of
Newfoundland (the latter with the recommen-
dation of a slightly larger ten senators for each
province™).

Perhapsreflective of the evolution of growing
popular sentiment regarding Senate representa-
tion, former Prime Minister Pierre Trudeau, in
his testimony before the Joint Parliamentary
Committee on the Meech Lake Accord, talked
about his preference for the Victoria formula as
a fairer reflection of the Canadian social con-
tract while simultaneously suggesting that per-
haps there was a need for a move in the direction
of equal representation in the Senate. Trudeau
added: “that will call for a national spirit which
will oblige, for instance, Quebec and Ontario to
realize that when they say that all provinces are
equal they should mean it.”*

I would suggest that neither Trudeau nor the
governments of Ontario and Quebec have ever
embraced the idea of equality of provinces, nor
should they. Ifa constitution is a social contract
then principled demands for a veto over consti-
tutional changes should be driven by the same
principles that determine who should be repre-
sented and in what proportions with respect to
governance at the centre. In other words, the
concepts that underlie an amending formula
should be the same as those that underlie de-
mands for representation in Parliament.
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Table 2

Distribution of Senate Seats: Actual and Proposed (Elected)

Actual Alberta Nfld. Gov. Be!audoin—Doblbie‘” Charlotte-
(1975-1999) | Select (1985) (1989)%¢ #1 #2 Lib. town Accord
(1982)

NF 6 10 6 8 6

PE 6 10 4 4 6

NS 10 6 10 10 8 8 6

NB 10 6 10 10 8 8 6

Qc 24 6 10 30 20 18 6

ON 24 6 10 30 20 18 6

MB 6 6 10 12 8 6

SK 6 6 10 12 8 8 6

AB 6 6 10 18 12 8 6

BC 6 6 10 18 12 8 6

YK 1 2 2 2 2 1 1

NT 1 2 2 2 2 1 1
TOTAL 104 64 104 154 109 100 62
Compromise trate the futility of suggesting compromises in

The Beaudoin-Dobbie Committee offered
one of the few proposals for an elected Senate
to argue that the equality of provinces is not a
fundamental principle of federalism. It correct-
ly noted that no such principle was “asserted in
the classical theoretical works on federalism,
such as The Federalist, or the writings of Alexis
de Tocqueville.””* More important than provin-
cial equality in Senate seat numbers, accord-
ing to the Beaudoin-Dobbie Committee, is the
building of strong regional blocks which could
be accomplished if the smaller provinces were
“assigned a sufficiently large number of seats to
enable the Senate to perform its role of coun-
terbalancing the principle of representation by
population embodied in the Lower House.”*

While this point is correct, the Committee
failed to take the next step and offer a principled
defence of its preferred form of Senate represen-
tation. As a result, the numbers put forward by
the Beaudoin-Dobbie Committee left no one
satisfied, as they were little more than a com-
promise between those wanting regional equal-
ity in the Senate and those preferring provincial
equality. Such compromise positions only illus-
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Senate seat numbers unhinged from an agreed-
upon set of principles.

This difficulty was also in evidence dur-
ing negotiation of the Charlottetown Accord,*
which proposed an equal number of senators
per province while restricting the Senate’s con-
stitutional authority, and creating double ma-
jorities, linguistic divisions, and joint sessions
to facilitate deviation from provincial equality
for various votes in Parliament.”® This consti-
tutional amendment initiative was rejected by
Canadians, including Quebecers, in a country-
wide referendum in October 1992. Subsequent
research has shown that Charlottetown’s Senate
proposals failed to strike a chord with Canadi-
ans, even among those who might otherwise
have favoured Senate reform.””

More recently, discussion of Senator Mur-
ray’s motion to increase the number of senators
in the West resulted in the characterization of
compromise on seat numbers as “a dog’s break-
fast of numbers that can only be explained se-
quentially because they do not make any sense
coming in the front door.”®
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While provincial equality and regional
equality may be linked to two distinct visions
of the character of the Canadian political com-
munity, this situation is complicated by the fact
that a number of core beliefs held by elites and
by Canadians more generally about the nature
of the federation are resistant to compromise.
Indeed, competing visions based on duality, a
compact of provinces, or popular sovereignty
continue (in slightly modified form) to animate
positions taken by Alberta, Ontario and Que-
bec with respect to Senate numbers.

Appearing before the Senate Committee
studying Bill S-4 (Senate Tenure), the Minister
of Inter-governmental Affairs from Alberta laid
out Alberta’s position which, not surprisingly,
had as its first principle “that representation to
the Senate is equal from each province.” Two
days later, his counterpart from Ontario re-
sponded by saying:

If Senate reform is to proceed, the under-rep-
resentation of Ontario citizens must be ad-
dressed. Electing Senators under the existing
system would entrench and exacerbate inequi-
ties that are acceptable for an appointed body
acting as a “chamber of sober second thought,”
but clearly would not be acceptable in a body
that would become a potential democratic
competitor to the House of Commons.*

Quebec staked out its traditional claim for
Canadian duality regarding representation in
the upper chamber, citing the words of Ontar-
io’s George Brown during the pre-Confedera-
tion debates:

The very essence of our compact is that the
union shall be federal and not legislative. Our
Lower Canada friends have agreed to give us
representation by population in the Lower
House, on the express condition that they shall
have equality in the Upper House. On no other
condition could we have advanced a step and,
for my part, I accept this in good faith.**

In the century since Conferation, additional
representational claims have emerged. There is
a significant tension between rural and urban
populations emergent as a political fault line
in Canadian politics. Ethnic and group identi-
ties have become the focus of discussion about
multiculturalism, group rights, and the need
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for substantive, symbolic, and descriptive rep-
resentation in legislatures.

Recently, as Michael Pal and Sujit Choudhry
have illustrated by combining the lower voter-
to-MP ratios in the House of Commons evident
in rural ridings with the distribution of ethnic-
ity over largely urban ridings, visible minorities
in Canada are particularly underrepresented.®
In 1996, the Royal Commission on Aboriginal
Peoples® pointed out the need to accommodate
the Aboriginal population in Parliament; this
idea has been largely ignored in Canadian dis-
cussions about political representation.®

In an increasing number of other democ-
racies, the mechanism used to redress ethnic
underrepresentation is to set aside seats in the
legislature for ethnic groups.® In Canada there
appears to be resistance to this solution. To
date, debate among elites directed toward the
redrawing of electoral boundaries (federal and
provincial) or toward Senate reform tends to
link representation to territory. Even in the only
area where ethnic-political representation has
gained somelegitimacy in Canada—the dualism
of French and English—seats are invariably tied
to geography. And recent moves to Aboriginal
self-government have increasingly used models
of public rather than ethnic government.

Our tendency to link representational con-
cepts with territory ensures that successful
proposals to alter the apportionment of Senate
seats will fail to accommodate many of Canada’s
group-representational demands, both historic
and current. That does not mean, however, that
Senate reform cannot move us towards this goal
(and I would argue that one of the strengths of
the Hicks Amendment is that it moves us in this
direction).

Contrary to the assertions of supporters of
provincial equality, there is no uniquely appro-
priate configuration an upper chamber should
take in a federal system. There is general agree-
ment that the representation objectives of the
lower chamber should involve a commitment
to representation by population, although even
here there is dramatic variation among democ-
racies. However, any number of different ap-
proaches to representation may guide seat dis-
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tribution in an upper chamber. The important
point for the theory of bicameralism is that the
upper chamber be organized on the basis of
an approach to representation different from
that used in the lower chamber, thus allowing
the former to become a chamber where under-
represented groups may have their interests ad-
vanced in the process of reviewing the activities
of the latter.

The Hicks Amendment as a
Principled Middle Ground

There are clearly two types of compromise
position regarding representation in Parliament
that cannot be ignored, something as true of
1867 as it is of today. The first attempts to re-
solve divergent claims to representation which
are themselves based on different conceptions
of Canada as a federal political community. The
second is more practical and focuses on the po-
litical reality that larger provinces are unlikely
to accept a Senate reform proposal in which
they are allotted the same or a similar num-
ber of Senate seats as smaller provinces. As the
constitutional amendment process requires the
consent of most if not all provinces, consider-
ation of the demands of smaller provinces are
also important.

The strength of the Hicks Amendment, when
compared to other Senate proposals such as
that of the Beaudoin-Dobbie Committee or the
Charlottetown Accord, is that it is not a mere
compromise between provincial and regional
equality. It was advanced specifically to address
representational deficiencies in the Canadian
federation, and it attempts to do this while not
requiring provincial governments to sacrifice
their various principled positions on Senate re-
form.

The CWF was correct in noting that the dis-
tribution of Canadians across provinces is the
most uneven and unequal of any federal coun-
try. Canada is also one of the most ethnically
diverse federal states. Nowhere is that truer
than in the two largest of the provinces—On-
tario and Quebec—where multicultural, urban
mega-cities dominate, and where bilingualism
is a daily reminder of the duality that was at the
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heart of the Canadian community. As a result,
there are several approaches to representation
currently underlying the seat distribution of
both chambers of Parliament. These are evident
in the compromises already reached on Senate
representation and in the uneven distribution
of seats in the Commons.

As noted at the outset, even before Confed-
eration and certainly in the discussions leading
to union, the representation demands for the
upper chamber included the need to represent
smaller provinces, the need to represent Cana-
da’s duality, and the need to represent Canada’s
diversity. Add to that the modern complexities
of urban and rural, bilingual, multicultural,
federal and multinational communities, and the
representational demands seem insurmount-
able. The challenge is to reconcile all of this
complexity in a single upper chamber, leaving
the lower chamber free to represent the popula-
tion more proportionately.

In some ways the answer to this challenge is
already evident (i) in the 1867 Senate, (ii) in the
Commons (which continues to consider factors
other than population when redistributing seats)
and (iii) in provincial legislatures (which have
been forced, in a unicameral legislature, to find
ways to represent diverse populations unevenly
distributed across their territories, with particu-
lar adjustments for historic groups such as official
language minorities and rural communities).*

Following this tradition, the Hicks Amend-
ment proposes a simple and straightforward rep-
resentational structure for the Senate. It suggests
that: (i) every province but the two (or three) larg-
est be given equal representation; (ii) the largest
geographic and populous provinces — Ontario,
Quebec and possibly British Columbia — be
internally divided for Senate purposes; and (iii)
there be separate representation for Canada’s
North.

Table 3
The Hicks Amendment (Elected)

Newfoundland
Prince Edward Island
Nova Scotia

Quebec
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N

- Northern

- Southern
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TOTAL 96

The Hicks Amendment is not dissimilar in
conception to the original configuration of the
Senate, where Quebec was given representation
equal to that of Ontario, where Quebec senators
were assigned to divisions within the province
so that they would represent sectional interests,
and where the smaller provinces of Nova Scotia
and New Brunswick were given fewer senators
but, when combined, had numbers equal to the
large provinces.

Table 3 offers a Senate configuration which
takes similar considerations into account:
Quebec is divided into three regions, with the
dominance of Montreal and the Outaouais lim-
ited to the eastern region; Ontario is divided
into three regions with southwestern Ontario
(from Windsor through Toronto) serving as the
boundary for most of Inner Canada; and British
Columbia is divided into two. In this configu-
ration the North would be one division. Each
division would be represented by six senators,
giving the Senate a manageable total of ninety-
six seats.

There are, of course, other possible configu-
rations. Ontario and Quebec could be divided
into four, Quebec could be four and Ontario
three, B.C. could remain undivided or be divid-
ed into three, and the North could be divided
into two or three. The overall number of seats in
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the Senate should be based on a balance of com-
peting needs: population, geography, diversity,
linguistic duality, and provincial interest. So-
cio-economic, political, cultural, and historical
factors should be the determinants of division
boundaries within large provinces.*

Representational Considerations

When we consider the philosophical di-
mension of representation — the principled
claim to representation based on an under-
standing of the component parts of Canada
— then the demands from the various regions
of Canada reflect different philosophical con-
ceptions of Canada. For a number of provinces
ranging from the geographically small Prince
Edward Island to the economically powerful
Alberta, the demand at the negotiating table has
been and continues to be for stronger provincial
representation at the centre to counterbalance
Inner Canada’s population size and economic
influence. Francophones in Quebec hold a con-
ception of Canada based on duality, necessitat-
ing a larger number of Senate representatives
than other provinces. For many in Ontario, a
conception of representation exists based on
the matching of that province’s proportion of
Senate seats to its proportion of Canada’s popu-
lation (in fact, this majoritarian principle has
been championed in Ontario since the days of
George Brown in the colony of Upper Canada).

In conjunction with Senate reform, the
majoritarian principle will be accommodated
largely, though not completely, through the
redistribution of seats in the Commons. As a
result, Ontario may accept a smaller propor-
tion of seats in the Senate than its population
would recommend as long as Ontario’s seat
share in the Commons reflects its proportion
of Canada’s population. Ontario might even ac-
cept fewer seats than Quebec (as seen in Table
1, this was suggested in the proposal of the On-
tario Legislature in 1980), though it would not
agree to be overwhelmed in the Senate by the
smaller provinces.®® The fact that Ontario and
Quebec (and increasingly B.C.) have been and
continue to be considered by many Canadians
to be separate regions further buttresses their
representational demands.
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What have been less acceptable historically
are the representational demands of the North-
ern and the Aboriginal populations, both in the
Territories and further south. Most Senate pro-
posals make scant mention of the North and,
when they do, argue that Senate representation
should be linked to provincehood. The North
must be considered at least one full region if
not three distinct regions by territory (Yukon,
Northwest and, since 1999, Nunavut) for the
purposes of the Senate, a recognition that would
ensure a modicum of Aboriginal representation
in the upper chamber.

Currently, northern Quebec is being re-
structured as a self-governing majority Inuit
territory, to be called Nunavik, to parallel earlier
self-government initiatives undertaken jointly
by Quebec and Ottawa with respect to the Eey-
ou (or Cree) of James Bay. Clearly, the division
of a province like Quebec for the purposes of
the Senate could also lead to increased Aborigi-
nal representation in the Canadian Senate. This
would be one argument in favour of the larger
geographic territory of Quebec requiring more
divisions than Ontario.

Table 4 below compares one possible con-
figuration of the Hicks Amendment where Que-
bec and Ontario are divided into three equal di-
visions, B.C. into two, and the North and other
provinces being one division (i.e. the structure
outlined in Table 3), and juxtaposes this to the
current population totals and territorial area of
these political divisions (as well as to the cur-
rent division of seats in the House of Com-
mons). What comes immediately to light is that
the large province-regions of Ontario, Quebec
and, to a lesser extent, B.C. are distinct from
the other Canadian provinces and regions (and
how underrepresented they are in today’s Com-
mons). Quebec and Ontario account for rough-
ly one-quarter and one-third of Canada’s total
population, respectively, and together represent
one-quarter of Canada’s landmass (even more
if fresh water is included). British Columbia ac-
counts for 13 percent of the population and 10
percent of Canada’s territory. Interestingly the
North also stands out as distinct, mainly for the
reason of its sparse population (smaller than
Prince Edward Island), and enormous territory
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(three times the size of Quebec, Canada’s largest
province).

From the perspective of geography and pop-
ulation, any principled or practical negotiation
on Senate reform requires that the three large
region-provinces be given a larger seat share in
the Senate than the other provinces. A similar
case could be made on the basis of these prov-
inces’ ethnic, linguistic and religious diversity
(three of the factors considered by the Framers
of the Constitution in organizing the original
Senate, and considered central to representa-
tional claims in many bicameral systems). In-
deed, these three region-provinces are the most
ethnically, linguistically and culturally diverse
of the provinces.

Both the challenges facing the rural and
northern parts of these province-regions and
the increasing ethnic presence in Canada’s ma-
jor urban centres offer compelling arguments
for the relative strength of the Hicks Amend-
ment over a simplistic Senate configuration
based on provincial or regional equality. In sep-
arating Ontario, Quebec and B.C. into two or
three large socio-economic divisions, it is likely
that one division in each of these provinces will
represent the urban areas surrounding Toronto,
Montreal and Vancouver, respectively. In these
major urban centres, senators would likely ac-
cept responsibility for substantively represent-
ing the ever-growing ethnic population of these
cities. With a number of large-city issues gar-
nering attention at the federal level, these sena-
tors would ensure a sustained focus on urban
matters.

Yet it is in these urban areas that the sup-
posed political and economic domination of
the House of Commons and the federal govern-
ment is taking place, while the northern and
eastern parts of Ontario and Quebec lack in-
fluence in both chambers of Parliament.® The
same is increasingly true for B.C. outside the
Lower Mainland.

Underrepresentation in the House of Com-
mons has not historically been as problematic
for non-urban areas, as Commons seat redistri-
bution has tended to favour rural populations
(this is true also of provincial legislatures). This
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Table 4

Comparison of Population and Area to Seat Allocation under the Hicks Amendment

Current Commons Population (,000) The Hicks Land area (,000 km?)
Amendment (Senate)

ON 106 (34.4) 12,754 (38.8) 18 (18.8) 918 (10.1)
QC 75 (24.4) 7,687 (23.4) 18 (18.8) 1,365 (15.0)
BC 36 (11.7) 4,353 (13.2) 12 (12.5) 925 (10.2)
AB 28 (9.1) 3,455 (10.5) 6 (6.3) 642 (7.1)
MB 14 (4.5) 1,183 (3.6) 6 (6.3) 554 (6.1)
SK 14 (4.5) 990 (3.0) 6 (6.3) 592 (6.5)
NS 11 (4.5) 932 (2.8) 6 (6.3) 53 (0.6)
NB 10 (3.6) 749 (2.3) 6 (6.3) 71 (0.1)
NF 7 (2.3) 507 (1.5) 6 (6.3) 374 (4.1)
PE 4 (1.3) 139 (0.4) 6 (6.3) 6 (0.0)
North 3 (1.0) 104 (0.3) 6 (6.3) 3,594 (39.5)

Sources: area: Canada’s population estimates (2007-06-28), and land and fresh water area, by province and ter-

ritory (2005-02-01), Statistics Canada.

Notes: provinces are listed in order of declining population size. Percentages are in parenthesis and may not

add up to 100 due to rounding.

would likely change following Senate reform as
the Commons migrates towards more consis-
tent representation by population. Admittedly,
the rural-urban divide is not limited to the three
largest cities in Canada; nevertheless, the popu-
lation size and economic influence of Canada’s
three mega-cities — not to mention the party/
partisan considerations that favour these urban
centres — is the cause of much resentment not
just in the other provinces but within Ontario,
Quebec and B.C. as well.

Strikingly enough, most Senate reform pro-
posals recommending an elected Senate are si-
lent on issues related to the choice of electoral
system. Of those that are not silent, the major-
ity propose multiple-member province-wide
districts using the plurality (or “first-past-the-
post”) system currently used in House of Com-
mons and provincial elections. The issue of rid-
ing size — an issue important to Canada’s rural
areas — has been virtually ignored. The one
proposal to address the size of constituencies in
Senate elections was offered by the Molgat-Cos-
grove Committee which endorsed a plurality
electoral system with single-member constitu-
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encies (on the basis that this system was famil-
iar to most Canadians).”” Three other proposals
recommend some form of proportional repre-
sentation but again on the basis of large multi-
member, province-wide districts.”!

Were the Senate to adopt a plurality elector-
al system based on province-wide districts, the
accusation of underrepresentation for rural re-
gions in the Senate would likely increase. After
all, in the northern regions of Ontario, Quebec
and British Columbia, senators would be elected
by voters in Toronto, the island of Montreal, and
Vancouver, respectively. Even if the Senate were
elected on the basis of proportional representa-
tion (PR) based on province-wide districts, there
would still be no mechanism by which rural
Ontario, Quebec and B.C. would be represented
in the upper chamber. The same may be true of
other provinces, but the geographical size and
population diversity of Ontario, Quebec, and
B.C., and the concentration of people in urban
areas, makes the problem more acute there. The
solution, however, is not to divide the Senate
into a large number of single member constitu-
encies, as proposed by Molgat-Cosgrove. That
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would duplicate the representation logic of the
House of Commons and thus undermine the
rationale for a second chamber. The adoption of
large sub-provincial regions with multi-mem-
ber constituencies creates an alternative form of
representation that lessens the tension between
urban and rural in Parliament, and keeps the
Senate functionally distinct from the House of
Commons.

It is worth noting that sub-province Senate
divisions also provide the opportunity to use
electoral rules (and even set-aside seats) to ad-
dress the underrepresentation of women, ethnic
groups, and most urgently Aboriginal peoples.
The examples of northern Quebec and the ter-
ritories of the North have already been used in
this article to illustrate how the Hicks Amend-
ment could be important to the election of First
Nations persons to the Senate. However, there
is no reason that the electoral rules set by Par-
liament for the Senate in the future could not
be used to encourage representational diversity.
Once again, the strength of the Hicks Amend-
ment lies in its reconceptualization of represen-
tation. While the current appetite in Canada
may be for territorial representation, by break-
ing the three largest provinces down and ac-
knowledging that the North requires separate
and significant representation, the possibility
exists to address other representational con-
cerns down the road.”

Partisan Considerations

While institutional design should be based
on theoretical principles, the reality is that po-
litical actors tend to support institutional con-
figurations which they believe will produce out-
comes in their interest. So what are the partisan
arguments that justify changes to Senate num-
bers?

The most obvious partisan questions are
“what do we get” and “what do we lose” — ques-
tions that would be important to both Ontario
and Quebec, were they to enter into constitu-
tional negotiations (both provinces are needed
to make any change to the Constitution Act, 1867
given the current general formula as modified
by Bill C-110). To answer the partisan question,
it is essential to look at both chambers together.
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After all, the issue is the overall representation
structure of Parliament.

It probably does not need to be pointed
out just how woefully inadequate a unicameral
system is to defend the interests of such a vast
and diverse country like Canada, particularly
with the large differences in the size of prov-
inces and territories. Yet Canada has been ef-
fectively operating with a unicameral system
for some time. Particularly in comparison to
upper chambers in other countries, but also in
light of its unused constitutional powers, one
could argue that Canada’s Senate is ineffectual.
Indeed, it has fallen to the Commons to balance
representational considerations of geography,
linguistic difference, and population density,
with the result being a chamber with no obvi-
ous representational structure. In its current
configuration, small and mid-sized provinces
are overrepresented and the larger provinces
are underrepresented.

Even if Commons seats were to be distrib-
uted more proportionately according to popu-
lation size, the larger provinces would still be
slightly underrepresented because of the nature
of provincial and territorial boundaries, and the
impact of these boundaries on rounding and on
minimum representation levels.”> A Senate reor-
ganized specifically to facilitate the better rep-
resentation of regional and sectional interests
might, if bicameral systems in other countries
serve as a useful guide, encourage a reorienta-
tion of Commons seats: (i) permitting numerical
representation in that chamber to better reflect
actual population distribution across the prov-
inces, and (ii), freeing up Commons’ represen-
tatives to orient themselves more toward local
matters and, by extension, to become decidedly
more majoritarian. Both points would be attrac-
tive to the government of Ontario.

The most important issue for Quebec will be
its overall proportion of Senate seats. An effec-
tive Senate, one in which Quebec has a guaran-
tee of one-fifth to one-quarter of the seats, will
ensure that Quebeckers always have an effective
voice at the centre no matter how Canada’s pop-
ulation is distributed in the future (demograph-
ic projections suggest an increasingly westward
shift). This level of protection is not assured by a
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unicameral legislature, even with all the allow-
ances that have historically been made in Com-
mons seat redistributions.

Quebec’s concerns may require that it re-
ceive more seats in the Senate than Ontario,
but given the linguistic duality of Canada, this
is entirely in keeping with the representational
role of an upper chamber.” Further, it is pos-
sible that the allocation of more seats to Quebec
would have a symbolic importance for many
Québécois, something that in turn would have
benefits for Canadian unity.

Table 5
Parliamentary Seat Share under the Hicks
Amendment

Commons Senate Parliament

(Seats) (Seats) (%)
Ontario 124 18 28.0
Quebec 75 24 23.4
Prairies 56 18 17.5
Pacific 42 12 12.4
Atlantic 22 24 15.2
North 3 6 3.4
TOTAL 322 102 100.0

In Table 5, a Senate seat configuration is
proposed in which Quebec receives more seats
than Ontario. Specifically, the Senate seat distri-
bution is based on Quebec having four regions,
Ontario three and B.C. two. In this scenario the
Commons seats are distributed to provinces
more in keeping with their population size, and
on basis of the historic distribution formula
without the grandfather clauses and compensa-
tory adjustments necessitated by Canada’s lack
of an effective upper chamber. Using this redis-
tribution of seats, the regions have been listed
in order of decreasing proportion of Commons’
seats to illustrate how the Hicks Amendment
provides a general equilibrium between the
regions of Canada, one far superior to a Sen-
ate seat distribution based on simple regional
equality, and one not even contemplated by any
notion of provincial equality.”

However, while a Senate thus configured
might well produce an equilibrium in regional
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representation, it does not favour the politically
influential urban centres of the three large re-
gion-provinces. For example, the political pow-
erhouse of urban Ontario, which many believe
controls the federal government and the House
of Commons, would not have more influence
than any other province in the Senate (it would
be represented directly by only six Senators).
Moreover, northern Ontario would have its in-
terests securely represented in the Senate for the
first time.

It is hard to argue that the northern regions
of Ontario, Quebec, B.C. or Canada, more gen-
erally, do not deserve stronger representation
in a chamber designed to rebalance the politi-
cal influence of densely-populated urban In-
ner Canada, especially when these rural areas
together lack the representation that Alberta or
Prince Edward Island already enjoy by virtue of
their status as provinces.

The same argument applies to Quebec, with
the populous western region having significant-
ly different interests than both eastern Que-
bec and northern Quebec. The differentiation
of Quebec into three or four Senate divisions
would ensure a strong francophone presence in
the Canadian Senate, and ensure that the diver-
sity of Quebec is adequately represented in the
upper chamber. This is in the interest of both
nationalists and federalists.

Given the recent Quebec provincial election
which exhibited clear regional differences in
voting preference, and which split the vote al-
most equally among the Quebec Liberal Party,
the Action Démocratique du Québec and the
Parti Québécois, one can imagine how a Senate
constituted along the lines of the Hicks Amend-
ment might result in a greater diversity of voices
in the upper chamber. These voices would inev-
itably come together on linguistic and cultural
issues to form a unified front, while offering al-
ternative political and regional perspectives on
other policy issues (the sine qua non of an upper
chamber).

Under the Hicks Amendment, one can imag-
ine senators from eastern or northern Quebec
siding with senators from the West or Atlantic
Canada on economic issues, but with senators
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from Montreal on linguistic and cultural issues.
Although voting would be tempered by exist-
ing party allegiances, the result would likely be
that such coalitions of common interest would
increase the influence of the smaller provinces
in the Senate.

It is worth noting that the primary argu-
ment for a larger proportion of Senate seats for
Quebec advanced during the Charlottetown
Accord negotiations (which led to the idea of
double majorities) was that they were needed to
protect francophone language and culture. Yet
with senators elected province-wide (as most
Senate proposals, whether equal by province
or by region suggest), the result would be that
bilingual and increasingly immigrant Montreal
would tend to determine the winning candi-
dates in an elected Senate. A Quebec premier
would be hard pressed to argue that this would
be a preferable result to having Quebec divided
into east, west and north, with each region giv-
en its own seats in the Senate (regardless of the
overall size of the upper chamber).

Similarly, an Ontario premier might find it
politically difficult to argue that the provision
of additional Senate seats to Ontario ought to
come at the cost of a subdivision of the province
for purposes of allocating Senate seats. A plea
for the majoritarian principle of representation
by population might permit some flexibility in
negotiation but the message to northern On-
tario, for example, would surely be that the pre-
mier of their province opposes separate Senate
representation for their distinct (and relatively
economically disadvantaged) region.

So, on the one hand, Ontario and Quebec
would be able to find comfort in the provision of
additional senators. On the other, the distinc-
tive nature of this representation will permit
smaller provinces to temper the will of the most
populous provinces. And the resultant changes
to the Commons could combine with this Senate
format to create a regional equilibrium across
Parliament. In short, the Hicks Amendment
would not require proponents of Senate reform
to compromise on principle, even as they com-
promise on numbers. Those who believe regions
need to be protected numerically in Parliament,
and those who believe smaller provinces need
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a stronger voice at the centre, would both find
solace in the proposal.

Conclusion

Whether or not the cry for reform has grown
out of dissatisfaction with the current Senate,
the demand to make the Senate more demo-
cratic is irresistible and has found resonance
across Canada.” Like many others, the Hicks
Amendment is a Senate reform proposal calling
for an elected upper chamber. Where it differs
from other proposals is in its attempt to situate
its structure in both bicameralism theory and
the various alternate conceptualizations of the
Canadian polity advanced since Confederation.
In the process the Hicks Amendment makes a
plea for an arrangement of Senate seats that ac-
commodates both those who argue that the up-
per chamber must be organized on the basis of
provincial equality and those who argue that it
must be regionally based. Indeed, the genius of
the Hicks Amendment is that neither side has to
compromise its political constituency;, its repre-
sentational demands, or its conception of how
power would operate in a reconstituted Parlia-
ment.

A Senate thus constituted can protect rural
and regional interests, probably better than can
a Triple E Senate. The Hicks Amendment would
ensure that the different regions of Ontario and
Quebec would receive a separate voice in the
upper chamber, something they currently lack
at the federal level and at first ministers and in-
tergovernmental conferences. It would ensure
a stronger voice for the North. It would secure
the francophone minority, based largely in
Quebec, a level of representation that it would
not be accorded in a Triple E Senate. Finally, it
would circumvent the demands of both Ontario
and Quebec that they not be overwhelmed nu-
merically by the other provinces in the Senate
(without giving additional influence to Inner
Canada).

The Hicks Amendment leaves it to first min-
isters to actually negotiate the numbers, yet
provides a theoretical basis from which to en-
ter into negotiations over Senate seat distribu-
tion. As Royce Frith puts the point, the Hicks
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Amendment “would finesse the most difficult of
the Triple-E (equal, elected and effective) prop-
ositions for Senate reform.”””
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1954
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31%

21%

23%
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18%
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36%

15%

Source: Gallup Canada, Inc.
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