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Introduction

As the debate on a possible new second leg-
islative chamber proceeds both in the United
Kingdom (UXK.) and Canada, it is useful to
note recent amendments to the German Con-
stitution (Basic Law) affecting the federal up-
per house of Parliament (Bundesrat). Despite
all the differences among the House of Lords,
the Canadian Senate,' and the Bundesrat, there
are some points on which a comparison is use-
ful. Moreover, some of the impetus behind the
German reforms — a conviction that there had
been too much emphasis on cooperative feder-
alism and too little on healthy competition — is
reminiscent of debates about such matters in
other federations in general, and Canada in
particular.

As we shall see, the German constitutional
changes are the result of a process of reform
uniting Christian Democrats and Social Demo-
crats — the two principal political parties of the
left and right — which together form a federal
coalition government called in the jargon of
German politics the grand coalition (the Cana-
dian equivalent would be a Conservative-Liberal
coalition in place of a minority government). As
part of the reform process, which started before
the grand coalition was formed but continued
into its time in office, proposals for the reform of
the federal political system were considered by a
specially formed Commission for the Modern-
ization of the Federal System, a body which in
German bore the acronym KoMbO.? The Com-
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mission’s initial concentration on the Bundesrat
was the result of the realization on all partisan
sides that the workings of the Bundesrat could
be improved. The main complaint was that the
Bundesrat had too often blocked reforms passed
by the federal lower house of Parliament (Bund-
estag) for party-political reasons unconnected
to the Bundesrat’s role as a legislative house of
representation for the states (Ldnder).

Unsurprisingly, the level of dissatisfac-
tion with the Bundesrat’s workings as an upper
house has tended to be higher among political
parties with a majority only in the federal lower
house; dissatisfaction is rather noticeably lower
among opposition parties with a majority in the
Bundesrat. However, as both major parties, and
all but one of the minor parties,’ have enjoyed
the fruits of office and control of the lower house
in the recent past, all have had some insight into
the frustrations attendant upon dealing with a
noncooperative second chamber, and all have
their own tales to tell of their reforms being
blocked by an obstreperous Bundesrat. The for-
mation of the governing grand coalition offered
a clear opportunity for reform, as it meant that
the government had the necessary two-thirds
majority in both houses of Parliament to carry
out any constitutional changes advocated by
KoMbO.

The constitutional change chosen to ensure
the work of the lower house (and thus of the gov-
ernment) would not be unduly encumbered by
the upper house was a peculiar German adapta-
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tion of the idea of the Bundesrat as a peculiar
German institution. The principal change al-
tered the rule under which the Bundesrat had a
full rather than suspensive veto over legislation
affecting the jurisdiction of the Lédnder. Under
the new approach, the general rule is that the
Linder are not bound by federal legislation, and
so are free to enact their own independent leg-
islation. This being so, the need for Bundesrat
consent to federal legislation affecting Linder
jurisdiction was dispensed with (although, as
we shall see, an absolute veto for the Bundesrat
remains in some cases). The aim of this new ap-
proach is to ensure both that the upper house is
less likely to be an incubus to reform of the fed-
eral system, and also to promote a greater de-
gree of federal diversity and competition within
Germany.

While the German model, for reasons to be
discussed, is not likely to be directly applicable
in Canada or most other federal countries, this
development is interesting in its own right, and
the reasoning behind it permits the drawing of
some broader conclusions that are perhaps ap-
plicable outside Germany.

The German experience reminds us of the
delicate balance that must be achieved in the
design of an upper house. This balance is par-
ticularly important when the second chamber
possesses an element of democratic legitimacy
(as is the case with the Bundesrat), and so is not
subject to informal constraints on the exercise
of its power. On the one hand, an effective up-
per house must have substantial powers, and
be able to effectively contradict the lower house
from time to time. On the other hand, an up-
per house which frequently contains a major-
ity for a principal opposition party may well
block the government’s plans often enough to
be a hindrance to its effectiveness, rather than
a useful corrective to possible abuses of power
(at least in countries like Canada and Germany
in which responsible government prevails). An
upper house must, in short, be different, but
not too different, from the lower house, and
complement rather than contradict the lower
house’s role in governance. Cutting across these
considerations is the extent to which the upper
house can claim an element of democratic le-
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gitimacy. This too is a coin with two sides: an
upper house which is democratically legitimate
may be tempted to be too much of a hindrance
to effective governance and, in extreme cases,
may even seek to share with the lower house its
role in selecting the government, while an up-
per house with no democratic legitimacy faces
questions as to why it exists at all.

Background to the 2006 Reforms

It is well known that the Bundesrat is not an
elected body,* consisting rather of delegations
from the German state governments, which are
themselves of course elected. This means that
the Bundesrat’s democratic legitimacy is indi-
rect, or mediated through the legitimacy of the
state governments. It should be noted that the
Bundestag is elected on a system of proportional
representation, which provides an adequate op-
portunity for minor parties to be represented.
In some jurisdictions a principal aim of a sec-
ond legislative chamber is to provide for broad-
er representation of popular opinion than is
possible in the legislative chamber from which
governments are formed; but in Germany, the
Bundestag already provides for broad represen-
tation of interests. Thus, it is quite rational from
this structural point of view for the German
second legislative chamber to be not only un-
elected, but also made up of representatives of
another tier of government.

Each state has a certain number of votes in
the Bundesrat, and those votes are allocated ac-
cording to population (although smaller states
are overrepresented, as is usual in a federation).
The delegation from a state government in the
Bundesrat usually consists of state ministers,
and often includes the state premier him or her-
self. The Basic Law® requires each state to cast all
its votes as a bloc, something which can cause
difficulty when, as happens frequently on the
Continent, a coalition government is formed
from somewhat disparate partisan elements.
Article 53(3) of the Basic Law states further that
an absolute majority in the Bundesrat is neces-
sary for bills to pass. Thus, abstention by a state
has the same effect as a “no” vote, not an unim-
portant rule given that state coalition govern-
ments may well find themselves unable to agree
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upon a common position.’

The powers of the Bundesrat are limited.
The constitutional presumption is that it has
only a suspensive veto over federal legislation,
which the Bundestag, as the elected lower house,
can override. However, this presumption is dis-
placed by various provisions of the Basic Law in
several situations. Such provisions are “incon-
veniently scattered throughout the Basic Law.™
When a provision contradicts the presumption,
the Bundesrat has an absolute veto. As matters
have turned out, the presumption is more fre-
quently displaced than not: from 1949 to 2005,
the Bundesrat had an absolute veto (whether or
not it was actually exercised) over 53.1 percent
of all successful bills.’

A study of all cases in which the presump-
tion was displaced between 1981-99 indicates
that two provisions account for this high figure.
58 percent of all cases in which the Bundesrat
had an absolute veto are attributable to article
84(1) of the Basic Law, and 28.5 percent to arti-
cle 105(3).!° Until the 2006 reforms, article 84(1)
required the Bundesrat’s consent for laws pre-
scribing administrative procedures at the state
level, or regulating the organization of state
civil services; article 105(3) required (and still
requires) that the Bundesrat consent to tax leg-
islation which in whole or in part provides for
revenues to be distributed to state or local au-
thorities.

Under the Basic Law, therefore, a major-
ity of state governments have veto power over
about half of all federal legislation (if they
choose to exercise it). The background to this
arrangement, as the previous paragraph has al-
ready implied, is that the states are frequently
required to implement federal legislation. The
Basic Law provides for a highly integrated form
of federalism under which legislative power on
most matters rests with the federation, while
states are often charged with the responsibility
of carrying out that same federal legislation."
Vertical cooperation under federal leadership
is by no means an entirely unfamiliar arrange-
ment to practitioners of federalism in North
America and elsewhere, but the explicit nature
of the Basic Law’s decision for this form of inte-
gration, and the extent to which it is practised
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in German federalism, are certainly surprising
by our standards. Extralegal factors such as the
great diversity among some Canadian prov-
inces would, for example, render a comparable
degree of interlocking responsibility close to
impossible."” In the German setting, however, it
is understandable that the states are entitled to
a larger direct say in federal legislation than in
many other federations, especially when legis-
lation proposes to dictate to them the manner
in which their responsibilities are to be carried
out.

It is generally thought that a much higher
percentage of laws have turned out to require
Bundesrat consent, rather than be subject mere-
ly to a suspensive veto, than was intended by the
constitutional drafters of 1948-49." In fact, the
Bundesrat has turned into a full-fledged sec-
ond chamber with substantial powers," even
though it is not directly elected. This growth in
power has been aided by the Federal Constitu-
tional Court’s holding that a single line in a bill
requiring the Bundesrat’s consent makes the
entire bill subject to its consent,"” a rule that has
not been affected by the 2006 reforms.

In the lead up to the reforms of 2006, dis-
satisfaction with the system’s design grew for
a variety of reasons. First, there was a general
move away from the idea of cooperative feder-
alism as a means of structuring and operating
the federal state. Indeed this federalism ethos
underlay the Bundesrat’s consent requirement
regarding federal legislation.'® In Germany this
was connected to the growth in the number of
jurisdictions after Reunification and to greater
diversity among states,”” but it was also part of
a wider international trend. While the German
Basic Law assumes a significant level of coop-
eration between the two levels of government,
there has been a growing appreciation of the
perils of too much cooperation. In the German
context, cooperative federalism has been linked
to slower decision making, a loss of transpar-
ency in the decision-making process, and to an
increase of behind-the-scenes deals, making it
difficult for people to know who is responsible
for what decision. Furthermore, if uniform so-
lutions are reached, the very rationale of feder-
alism is called into question; this means that
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experimentation at the state level, and a healthy
degree of competition among the states, is im-
possible.

Second, the direct involvement of state gov-
ernments in so much federal legislation has
tended to further obscure the importance of
state issues in state elections, and has turned
state elections into de facto elections for the fed-
eral upper house. Furthermore, the Bundesrat,
in its present form, provides great advantages
for state premiers and executives over state leg-
islatures, which in Germany have increasingly
ceased to be real centres of power in their own
right. The states, for their part, have even been
complicit in this process from time to time, pre-
ferring significant influence at the federal level
to substantial powers of their own.'®

The third set of reservations about the
Bundesrat’s role is that it has, on occasion, been
used not for the purpose of protecting state inter-
ests, but for federal party-political purposes. If a
majority of states represented in the Bundesrat
are from the party in opposition at the federal
level,” quite clearly such a temptation will exist.
For long stretches of time, one of the two major
German parties has been in federal office while
the other has controlled a clear majority in the
Bundesrat.*® Some electors even vote at the state
level for the party that is out of office federally
or vice versa, further accentuating the differenc-
es between the two federal houses.”’ Indeed, it
might be argued that such electors are using the
Bundesrat as a traditional upper house, designed
to check the lower, rather than as a specifically
federal institution.

Unsurprisingly, an empirical study confirms
that when the government does not have a ma-
jority in the Bundesrat, more bills are blocked
there; conversely, there have been governments
with a friendly Bundesrat majority that never
once suffered that indignity.* The Bundesrat’s
veto may render an elected government unable
to keep its election promises, or alternatively,
the government may use the Bundesrat as a
good excuse for not keeping its promises when
they become inconvenient. It is not for a mere
lawyer to say when, in blocking bills, an oppo-
sition majority in the Bundesrat has been used
responsibly (in accordance with the purpose for
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which the Bundesrat was created), and when it
has been used merely as a continuation of fed-
eral politics by other means. But the latter situ-
ation has clearly occurred from time to time.
Conversely, situations have occurred in which
the opposition has let through government bills
for one reason or another. This blurs dividing
lines between the parties, and associates the op-
position with proposals it would prefer not to be
associated with.”

Many will take the view, however, that a pol-
ity is better off with an effective second chamber,
and if the Bundesrat was not meant to be effec-
tive, then the founders’ intentions should not ob-
served. The Australian Senate, for example, has
largely failed as a means of protecting state in-
terests, but it might be applauded as a successful
generalist second chamber. The difficulty with
making this argument in Germany is that the
Bundesrat’s democratic legitimacy is mediate, as
it is derived through the state governments.

Now, it would be quite incorrect to assume
that in disputes over legislation, the Bundesrat
has always been wrong, and the government
always right. Doubtless, the Bundesrat’s sugges-
tions regarding (or obstruction of) legislation
have been beneficial to the polity on occasion.”*
What occasions these are, however, is largely a
nonlegal question on which there is not likely to
be general agreement. Equally implausible is the
suggestion that the Bundesrat has always been a
detriment to the federation.

While the number of bills ultimately blocked
by the Bundesrat has never been very high, those
that are blocked tend to be important, and not
just minor fine-tuning exercises or noncontro-
versial improvements that would be carried out
no matter who was in office. While there are no
figures for the number of bills the government
does not introduce because they would be sure
not to pass, this too has occurred.”® The block-
ing of the major tax reform initiative of Dr.
Kohl!’s conservative government during 1996-97
by the opposition majority in the Bundesrat is
sometimes plausibly cited as an example of the
misuse of that body for the purpose of federal
party politics.”® Various Social Democrat gov-
ernments have also, on occasion, had grounds
to believe that they were the victim of federal
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opposition party politics, rather than divergent
states interests in the Bundesrat.”’ It would, of
course, be very surprising if this were otherwise.
State premiers will always be able to find some
disadvantage for their local polities in a federal
proposal, which premiers are likely to oppose for
reasons other than those connected with strictly
state interests (if there even is such a thing as
a strictly state interest). They will, needless to
say, be subjected to pressure from their federal
colleagues. And the German Ldnder tend to be
rather uniform on the broad level (some states,
above all Bavaria, certainly do stand out, but
there is no Quebec), which means that in most
situations the main fault lines of policy debate
will divide political parties rather than pit fed-
eral against state governments.*®

For all these reasons, reducing the number
of laws subject to the Bundesrat’s absolute veto
was one of the principal matters which occu-
pied the attention of the Commission, in session
until the end of 2004. KoMbOQO’s co-chairs came
from the two major parties: Franz Miintefering,
from the federal Social Democrats, and the then
Premier of Bavaria, Dr. Edmund Stoiber, from
the Christian Democrats.” KoMbO concluded
without agreement at the end of 2004, but the
lack of agreement did not extend to the propos-
als relating to the Bundesrat. A general federal
election occurred on 18 September 2005 after
a disastrous showing for the governing Social
Democrats in state elections in the most popu-
lous state, North Rhine/Westphalia.”® The fed-
eral election resulted in neither of the two large
parties being able to form a coalition capable of
achieving a majority. As a result, the two large
parties chose to coalesce and, as mentioned in
the introduction, formed a grand coalition of
Social Democrats and Christian Democrats,
still in office at the time of writing (the unlikeli-
hood of such a coalition in Canada underlines
the greater emphasis placed on cooperation over
adversarial competition in Germany).

The alliance between the two major par-
ties gave KoMbO’s conclusions new impetus:
first, the two major parties had largely been re-
sponsible for the political input provided to the
co-chairs of KoMbO; and second, the grand
coalition — after state elections in early 2006 in-
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creased its numbers in the Bundesrat — had a
sufficient (two-thirds) majority in both Houses
of Parliament to amend the Basic Law. An agree-
ment between the two parties on constitutional
reforms was thus no mere idle exercise.” Inter-
nal disagreement regarding the Comission’s late-
2004 conclusions was patched up, and a slightly
revised package was presented to both the Bund-
estag and Bundesrat. This package was approved
in 2006. The amendments to the Bundesrat’s
powers were at the centre of this wide-ranging
reform package.”

The Reforms

Given that article 84(1) of the Basic Law had
first place in the league table of constitutional
provisions requiring the Bundesrat’s approval of
bills, attention was concentrated on it during all
reform discussions. Reform of German financial
arrangements, including the distribution of taxes
for which article 105(3) required the Bundesrat’s
consent, was to be the next major field examined
by the Commission (that provision was left to
one side for the time being). In short, the solu-
tion adopted was a simple one: the requirement
in article 84(1) for Bundesrat consent to bills af-
fecting the state civil service or administrative
procedures was abolished, and in its place states
received the right to enact their own legislation
deviating from any enacted federal law. Thus a
requirement for collective assent was replaced
with the right of each state to dissent — a so-
lution which, it was hoped, would increase the
opportunities for federal diversity and competi-
tion.” In effect, states lost influence at the fed-
eral level with the abolition of some Bundesrat
consent requirements, but gained power over
their own affairs.

Nevertheless, if independently enacted state
laws contradict federal laws, federal legislators
may restore uniformity, thus overruling state
deviations from federal norms. To allow time
for states to react, federal laws restoring unifor-
mity among states cannot come into force for six
months (without Bundesrat approval). If there
is competition between federal and state law
enacted under this procedure, the law enacted
later, be it federal or state, prevails.
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The capacity of states to legislate in deroga-
tion of federal laws is hedged in with a num-
ber of subsidiary rules, which may well affect
the success of this innovation in reducing the
number of bills that have to pass through the
Bundesrat. The most notable of these is the
provision in the new article 84(1) itself, which
states that federal laws passed with Bundesrat
consent may “in exceptional cases” — those in
which there is “a special need for a rule that is
uniform across the federation” — regulate state
administrative procedures (although not the
structure of the state civil service),* thus over-
riding the states’ right to enact inconsistent leg-
islation. Although the matter has not yet been
tested in the courts, the general view of German
scholars is that the restrictions just quoted (“ex-
ceptional cases™; “special need”) are primarily
appeals to the self-restraint of the legislature,
and are either nonjusticiable or too vague to be
subject to anything more thoroughgoing than
a basic check by a court as to whether there is
sufficient evidence to justify the finding that
the case is exceptional and the need special.”
The explanatory notes on the bill which became
the act amending the Basic Law state that the
federation and the states agree that procedural
rules in environmental law were to be regarded
as exceptional cases.*® That they did not bother
to record this agreement in the Basic Law itself
suggests that they too see the issue as primarily
one for political resolution.

It will certainly be interesting to see wheth-
er the federal Parliament is able to muster the
necessary degree of self-restraint assumed by
this provision. Current indications provide
some ground for hope: a recent study reported
that in the first months of the grand coalition
— from its taking office to the coming into
force of the amendments — 56.8 percent of all
laws required the Bundesrat’s consent. This is
within the usual pre-2006 rate, and with the
unusual circumstance of coalition government
and consequently weak opposition, this figure
is no cause for surprise.”’” However, in the year
after the reforms came into force the number
of laws requiring the consent of the Bundesrat
dropped (a journalist would hardly be able to
resist “plummeted”) to 42.7 percent,*® a reduc-
tion of about one-third. There are good expla-
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nations for most of the instances concerned. For
example, when uniform federal administrative
rules were promulgated in an exceptional case,
thus requiring the Bundesrat’s consent, the rules
subsequently enacted were generally required
by a European Union (EU) directive or other
binding international rule of some sort.* While
this reduction in the number of bills requiring
Bundesrat consent falls short of the wilder hopes
entertained for the reforms,* the figures indi-
cate some pleasing progress after just one year.
There are grounds for expecting that the figure
may decline further as people both get used to
the reforms, and the grand coalition ends (ter-
minating the federal government’s certain ma-
jority in the Bundesrat). When this happens, the
question of whether to put forward a bill requir-
ing Bundesrat approval will again become a real
issue for the federal government.*

However, it would be foolish to declare the
battle won or to make any firm predictions in
the frequently changing world of politics. The
high figure under the old version of article 84(1)
was reached even though there was an easy way
for the federal government to avoid having its
major bills subjected to Bundesrat consent un-
der the old arrangements:** it could divide its
legislation into separate bills, one with the pro-
visions not requiring the second chamber’s con-
sent, and the other containing the provisions on
the structure of the civil service and adminis-
trative procedures. For that matter, the federal
government might simply increase the fre-
quency of bills not including provisions about
administrative matters and the civil service in
the states.*’ The separation of proposed legisla-
tion into different bills to get around Bundesrat
consent requirements has been done in contro-
versial cases,* but the lure of administrative
uniformity is clearly too great for a substantial
degree of progress to be made by either means
suggested. The Bundesrat, for its part, was hard-
ly likely to object to the resulting increase in its
powers.”> With this convergence of interests,
only time will tell how well the reforms have
succeeded in their principal aim. After all, suc-
cess is, in some part, dependent upon changes
in legislative and bureaucratic cultures and suc-
cess in working against centripetal forces.
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It is also worth noting that the reforms
of 2006 added to the potential for Bundesrat
blockades in that two further requirements for
its consent were added in two policy areas. The
less surprising of these two was article 104a(4),
under which Bundesrat approval is required
of federal laws requiring the states to provide
money, “money’s worth,” “or comparable ser-
vices” to third parties of any sort. Recalling that
the Bundesrat is a body composed of state gov-
ernment delegations, it is easy to see why this
rule was adopted. Nevertheless, it may mean
that more laws require Bundesrat consent, and
this possibility illustrates the limitations of the
project of reducing entanglements between fed-
eral and state governments. Futhermore, the
concepts of money’s worth and comparable ser-
vices are vague and clearly need filling out.

Less far-reaching in quantitative terms, but
perhaps more surprising, is the requirement
in article 73(2) that laws under the new federal
exclusive power over defence against interna-
tional terrorism — a power expressly restricted
to cases extending beyond one state’s borders or
beyond state jurisdiction — receive Bundesrat
consent. An upper chamber veto in this politi-
cally sensitive field — within exclusive federal
power — suggests that the Bundesrat is still be-
ing conceived as the general second chamber it
is not supposed to be, rather than as the states’
organ at the federal level. This rule is surely ex-
plicable only as the product of politicians who
do not trust each other, and therefore want a
veto over what other politicians are doing.*

Commentary and Assessment

Needless to say, the innovation under which
states may enact legislation inconsistent with
federal legislation has not gone unnoticed by
commentators of all descriptions. As a lawyer,
my attention naturally turns in the first instance
to legal questions and commentary. One or two
German legal commentators have declared the
very possibility of state legislation which is in-
consistent with federal norms undesirable, be-
cause it is inconsistent with their usual system-
atics (under which federal law always prevails
over inconsistent state law).*” Although I find the
German gift for systematic legal thought very
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helpful, the impression sometimes arises that
some German lawyers consider the accepted
systematic structure to cover all logically pos-
sible states of affairs — as if handed down by a
divine source — with the result being that any-
thing which does not fit into the existing system
must therefore be wrong. This is a remarkably
limited viewpoint, but unfortunately not en-
tirely surprising in a country in which system-
atic legal structures sometimes appear to be the
master rather than the servant of legal analysis.
As a German political scientist involved in the
KoMbO process sensibly points out,*® if the Ba-
sic Law provides for the later law to prevail even
if it is a state law, then academic constitutional
lawyers’ systematics will just have to adapt to
this new fact.

More surprising, but no more convincing,
is opposition to the idea of independent state
laws on the part of some practising lawyers —
including the Constitutional Law Committee
of the German Lawyers’ Association — on the
grounds that it requires lawyers to look beyond
federal legislation to determine what the state
of the law is!** No doubt such a requirement will
be a terrible inconvenience to busy solicitors,
but (should this essay reach them) they will be
pleased to learn that there is at least a term of
constitutional law already available to describe
legal systems in which research extending be-
yond one level of government may be required.
It is “federalism.” The lawyers’ criticism, how-
ever, while surprising both in its content and
for the lack of guile with which the complaint
about the horrifying possibility of meaningful
state legislation is made, is another reason to
wonder how much commitment there really is
to a substantial measure of federalism in Ger-
many involving not merely administration by
the states, but also independent legislation with
the concomitant possibility of interstate compe-
tition. It should also be noted that states will,
of course, remain bound by European law and
their own (and federal) constitutions, which
should also ensure that there is no wild varia-
tion among them.*

More serious, although certainly not insu-
perable, are the various interpretative difficul-
ties that may arise under the new arrangements
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by which later laws trump earlier laws, regard-
less of which level of government enacted them.
It is easy to imagine some difficulty in deter-
mining which is the later law,”' not only if a fed-
eral and a state law are coincidentally assented
to on the same day but also if, for example, a
federal law — in force in some states but super-
seded by state legislation in others — is amend-
ed in a minor particular. Would this make the
whole law count as a later law, and thus bring
it back into force in those other states in which
a deviating law was previously in force? Could
the federation expressly rule out this result by
enacting that it has no such intention? What if a
federal law is re-enacted as a whole simply as an
exercise in consolidation, without any material
amendments? In order to deviate from federal
law, is it sufficient for the states to enact incon-
sistent laws or must they, where the provisions
themselves are silent,” also state an express in-
tention to deviate from the federal law, perhaps
even naming the federal law from which they
wish to deviate? No doubt such cases will be
dealt with, if they arise, by curial decision.

One further issue for which there is a sur-
prising lack of legal rule, not to mention con-
sensus among commentators, is the status of
the states’ capacity to deviate from federal law in
those cases in which a federal law was enacted
with the consent of the Bundesrat, pursuant to
some rule other than the “exceptional circum-
stances” rule in article 84(1). If a constitutional
rule, aside from article 84(1), requires Bundes-
rat consent to proposed federal legislation, but
that legislation does not expressly exclude the
possibility of deviating state legislation, is such
state legislation still permissible? In one com-
mentator’s view the answer is no, as the states
have had their chance to participate in the legis-
lative process via the Bundesrat itself.” The bet-
ter view, however, is the contrary one — more
faithful to constitutional text — which avoids
treating the states as an undifferentiated lump
(a state which voted against the law in question
in the Bundesrat may feel somewhat aggrieved
if its right to enact deviating legislation were
lost as well) yet also preserves state autonomy in
general (in line with what is supposed to be the
highly exceptional status of federally imposed
uniformity).>*
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On the political level, it is easy to imagine
the possibility of absurdity resulting from a rule
that the later federal or state law prevails in a
case of conflict between the two;>* indeed, the
possibility of endless backwards-and-forwards
trumping of one level of government’s laws by
the other has led to this solution receiving the
derogatory name “ping pong” law making. Nev-
ertheless, too much could be made of the possi-
bility of endless “ping pong.” Certainly we can-
not design constitutions on the assumption that
those who operate them will engage in wilfully
stupid and counterproductive behaviour for an
indefinite time.* I suspect that this solution will
work better than its detractors think it will; it
is, in any event, certainly worth trying.”

Moving from legal detail to broader ques-
tions of institutional design, it is apparent that
the UK., despite moving in the federal direc-
tion over the past decade, is clearly not going
to copy the Bundesrat as it proceeds on its own
search for a reformed or wholly new second
chamber.*® The Bundesrat is also unlikely to be-
come a model for Canada, given that the elec-
tion of senators is the reform currently being
experimented with there. The diversity among
the Canadian provinces would, moreover, make
it highly inadvisable to further reduce the fed-
eral government’s freedom of action by requir-
ing provincial consent to its legislation, not
only in the House of Commons, which can be
fractious enough, but also in a Bundesrat-like
upper house.” Indeed, it has now been some
years since any serious proposals have been
put forward for the adoption of a Bundesrat in
Canada,® and German experience over the last
decade or so, combined with a resurgence in
the idea of competitive rather than cooperative
federalism, suggests that the moment for such
proposals has passed. The Bundesrat is also a far
less obvious model for Canada because Cana-
dian federalism is nowhere near as integrated
as Germany’s — while there are areas in which
comparable arrangements do exist in Canada,
there is far less of the German type of entangle-
ment involving entrenched local administration
of federal laws.*

Nevertheless, the German experience does
provide some lessons for other countries. The
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principal lesson is that a second chamber domi-
nated by the opposition can degenerate into a
worse than useless tool of party politics, and
can be the source of obstruction and block-
ade. A second chamber must not be an alter-
native centre of power to the first, in the sense
that it simply blocks everything (or everything
controversial) that the first chamber does. This
situation has arisen in Germany because the
method by which the Bundesrat is chosen often
produces a majority for one or other of the ma-
jor parties (major parties are most likely to form
and/or dominate state governments).”> German
experience shows that the British government,
in its latest white paper, is right to emphasize
the importance of ensuring that, except in very
exceptional situations, no one party should ever
have a majority in a reformed second cham-
ber.®

However, the recent reforms of the Bundes-
rat must not lead us to conclude that a second
chamber should always have significantly lesser
legislative powers than the first — I come in a
moment to its role in “confidence” questions af-
fecting the composition of the executive (sup-
ply, for example). The reduction in the legisla-
tive powers of the second chamber undertaken
in Germany in 2006, and in the U.K. in 1911,
is clearly connected to limiting each chamber’s
role, due to a lack of direct democratic legiti-
macy. Thus, this development is not necessarily
applicable to an upper house which has been re-
formed to enhance its democratic legitimacy.

The alternative and obviously much more
radical response to the fact that the Bundesrat
has been exercising powers beyond those for
which it is suited by its composition and pur-
pose would have been to make the Bundesrat
elected (preferably by some system which did
not involve the likelihood of majorities solely
for the main opposition party), thus making its
veto power more legitimate. As noted earlier,
however, it is not easy to think how that could
be done in a productive way in Germany, given
that the first chamber is already elected by pro-
portional representation.

While permanent opposition majorities in
a powerful second chamber are not to be de-
sired, few will quarrel with the well-known dic-
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tum which asserts the superfluity of a second
chamber that merely agrees with the first. In the
U.K., where the electoral method for the House
of Commons, and the nature of the country in
which it operates, combine to produce grossly
exaggerated majorities — an outcome for which
there is certainly something to be said in a house
that chooses the government — it is, neverthe-
less, possible to create a second chamber which
is a real variant of the first chamber, and which
is neither dominated by the opposition nor by
the government: namely, a chamber elected by
proportional representation.

An anomalous period in Australia has just
concluded in which the federal government
had a majority in the Senate. Experience with
nongovernmental majorities in the Australian
Senate from 1981-2005 suggests that a Senate in
which the government needs the support either
of the opposition or of minor parties and inde-
pendents in order to have its legislation passed
can work rather well. The workings of Parlia-
ment are enhanced by the variety of opinions
taken into account, and by the increase in the
level of transparency in political decision mak-
ing. In Canada, on the other hand, some con-
siderable diversity of views already exists in the
House of Commons, so the need for a second
chamber serving many of those purposes is
perhaps less, and the danger of superfluity — or
worse, complete deadlock between the lower and
upper houses — is correspondingly greater.

While the method of election to an upper
house is clearly an important topic in countries
which have adopted, or are considering, the in-
troduction of an elected upper house, the formal
legal powers of the upper house are a topic of
equal importance, since an elected upper house
may feel inclined to use its powers to the full-
est. Australian experience in 1975 provides a re-
minder that a too-powerful upper house can in-
deed be mischievous — towards the end of that
year, the Senate was again dominated by one
party, this time the opposition, and it refused to
allow the government to pass its budget, lead-
ing to the Crown’s intervention (in the view of
many, including this author, far too early) to
break the deadlock by forcing a general election.
In fact, an upper house elected by proportional
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representation may even come to imagine that
it has a mandate superior to the House of Com-
mons’ given that its method of election would
allow for a broader range of opinions to be rep-
resented.

To my mind this would confuse two sepa-
rate roles: while there may be many good rea-
sons for requiring that legislation receive the
endorsement of two legislative bodies com-
posed in different ways, only one chamber can
exist to elect the government. In many systems
of responsible government, the proper chamber
can be easily identified because it is the one pro-
vided with an electoral system that exaggerates
majorities, and thus makes the task of electing
the government easier. In Canada, however,
this is far less often the case because the House
of Commons has not recently had a clear ma-
jority for one or other party, given the highly
fractious party landscape there. This makes it
crucial that there should be no confusion about
which chamber is the one that chooses the gov-
ernment. It would hardly be desirable to have
two highly fragmented chambers, and a dispute
between them for supremacy to boot.

But it is possible to put the question of insti-
tutional supremacy beyond the reach of subtle
argument. The upper house could simply be de-
prived of all power over supply bills — beyond,
perhaps, a short suspensive veto so that the
anomalous phenomenon of legislation enacted
by only one of two chambers is reserved for
situations in which there is no alternative. This
would not be difficult to do in the UK., given
that this is the current constitutional position
of the House of Lords (in written constitutional
law anyway). In Canada, a suspensive veto on
supply bills was proposed in the Charlottetown
Accord,** and already exists in relation to some
constitutional amendments in section 47 of the
Constitution Act, 1982. This rule could easily be
extended to supply bills. Some upper houses in
the Australian state parliaments provide exam-
ples of such restrictions imposed upon elected
second chambers.® Thus, it is possible to learn
from German (and Australian) experience in
designing an elected second chamber that is a
real centre of power, in greatly enhancing the
representativeness of Parliament, and in avoid-
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ing rivalry with the Commons in its central task
of electing the government.
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